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President’s Page 


by William O. E. Henry 


The state of The Florida Bar is excellent. 
Rated against our aspirations, The Florida 
Bar would be at least very good. Com- 
pared to other state bar associations, some 
of which are very good, The Florida Bar is 
excellent. It is the best state bar associa- 
tion in the nation, a view shared by many 
knowledgeable lawyers, judges and 
nonlawyers. 

Perfect, it is not. Nevertheless, forward 
strides were made during 1983-84 in 
improving the administration of justice 
and advancing the science of jurispru- 
dence, two of the Bar’s main purposes. 
Moreover, a look has been taken by a blue 
ribbon committee at how well the Bar is 
inculcating in its members the principles of 
duty and service to the public, the other 
main purpose. This annual report of the 
president will support the foregoing 
opinions and suggest some directions for 
the Bar. 

In my first president’s page last July, | 
anticipated 10 specified events. I pointed 
out that during every year there were unan- 
ticipated events, and this year has been no 
exception. I then went on to remind 
readers that the bulk of the work of the Bar 
is done by its sections and committees and 
by voluntary bar associations. Let me now 
highlight those events, anticipated ai:d un- 
foreseen, and some of the significant 
activities in the sections and committees. 

e Reaffirmation that the Bar may parti- 
cipate in the legislative process. Last July 
this was a hope of the Bar but it was my ex- 
pectation. Late last year the Florida 
Supreme Court reaffirmed that The 
Florida Bar could participate in the 
legislative process and denied the petition 
of 25 lawyers who sought to prevent the 
Bar from lobbying. The Bar is aware of the 
restraints on this legislative privilege, 
namely, that no action may be taken 
without first there being a determination 
that the issue comes within the purposes of 
The Florida Bar and that, second, two- 


State of the Bar: Excellent 


thirds of the Board members at the meeting 
must approve the particular legislative 
position. 

At this writing (late April), the legisla- 
ture is in session and The Florida Bar is 
busily engaged in the legislative process. 
Dick McFarlain, our legislative counsel, 
and Rayford Taylor, our general counsel, 
are actively representing the Bar before the 
1984 Legislature. A Tallahassee lawyer, 
apparently angered by the Bar’s opposition 
to proposed Proposition One, has filed suit 
in federal court to stop the Bar's parti- 
cipation in the legislative process. The Bar 
will vigorously fight the federal lawsuit, 
especially since an overwhelming majority 
of the members want us to be active in 
legislation. 

© Report of the Tort Litigation Review 
Commission headed by former Justice 
Stephen C. O'Connell. The report was 
received in January and its recommenda- 
tions were well received by the Board of 
Governors. | consider it to be both signifi- 
cant and praiseworthy that the 19 members 
of the commission, representing diverse 
and very different constituencies and 
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points of view, gave in the short seven 
months of its work studied attention to 
serious matters and reached informed 
consensus, albeit not unanimously, on the 
14 issues reviewed. Many of the issues dealt 
with by that splendid commission are now 
before the 1984 Legislature. The Board has 
recommended the continuation of the 
commission. 

© Adoption of a new Code of Profes- 
sional Responsibility based upon the 
Kutak proposals. A new Florida code, 
based upon the code adopted last August 
by the American Bar Association but an 
improvement on the ABA code, was 
presented to the Board of Governors for 
adoption in May. This new code is a 
significant improvement over the existing 
code in Florida even though many of the 
principles of the existing code are 
continued. I expect that by the time you 
read this paragraph the Board will have 
approved the new code and that it will be 
submitted to the Supreme Court of Florida 
for consideration and adoption at an early 
date. 

e@ Adoption of streamlined and more 
useable rules regulating the Bar. This 
multi-year project, headed primarily by 
Bill Wagner, Tampa, has been submitted 
to the Supreme Court and when approved 
will provide more workable regulations of 
the Bar. Most of the regulations follow 
current regulations but are presented ina 
more useable format and with improved 
phrasing. However, the disciplinary rules 
have been modified significantly to adopt 
some of the proposals of an American Bar 
Association review committee. 

e Receipt of Long Range Planning 
Committee recommendations to complete 
a revision of budgeting, program evalua- 
tion and planning procedures. \n recent 
years budgeting and program evaluation 
procedures for the Bar were revised to 
make the Board of Governors a more 
effective policy-making body. The Long 


> 


Range Planning Committee, chaired by 
Leonard Gilbert, Tampa, has presented its 
recommendations developed over two 
years to complete a revision of budgeting, 
program evaluation and planning 
procedures. The long range planning 
report serves as a planning document for 
the future. Some of the Long Range 
Planning Committee recommendations 
will have been acted upon at the time you 
read this report and others have been 
deferred in accordance with a schedule for 
consideration and implementation. 

e Increased voluntary pro bono and 
IOTA participation with threat of 
mandatory participation removed. There 
has been increased voluntary pro bono 
participation during this year largely 
because of the efforts of local bar 
associations working with federal legal 
services programs. The increase in IOTA 
participation has not been as great as 
desired since the joint recruiting 
commission of The Florida Bar and The 
Florida Bar Foundation was disbanded. 
We anticipate greater IOTA participation 
as the Bar and the Foundation resume 
coordinated recruiting efforts. 


e Improved administration of justice 
through reduction of court delays in death 
penalty cases and through more effective 
enforcement of child support judgments. 
At the request of the Florida State-Federal 
Judicial Council chaired by Chief Justice 
Alderman and Chief Judge Godbold of the 
U.S. 11th Circuit, the Bar has recruited 
lawyers to handle pro bono post- 
conviction relief proceedings in death 
cases. Past President Jim Rinaman is 
heading this important recruiting effort. 
There could be no finality to death penalty 
cases until the constitutional rights of the 
inmates had been fully reviewed in post- 
conviction relief proceedings for which 
there are no federal or state funds for 
lawyers. Hopefully this recruiting effort 
will expedite the proceedings and improve 
the administration of justice, as well as the 
public perception of the administration of 
justice in death cases. 

With respect to child support enforce- 
ment it appears that many of the state 
circuit courts are working to improve en- 
forcement efforts. Our Family Law 
Section and many other groups are 
encouraging improved enforcement and, 


hopefully again, the public will have 
rebuilt confidence in the administration of 
justice in this area. 

e Finding how to deal with legal mal- 
practice. The Special Committee on Legal 
Malpractice, chaired by Ray Ferrero, Ft. 
Lauderdale, dealt effectively during the 
year with the financial collapse of the Bar- 
endorsed malpractice carrier. The original 
charge to the special committee to 
determine what obligations the Bar has to 
its members and to the public in legal 
malpractice continues. 

e Bar coordination of law-related edu- 
cation. The Youth and the Law 
Committee, chaired by Judge Mike Carter, 
Crawfordville, has revived this program, 
and a coordinator has been hired to 
oversee law-related education in the school 
system. A recent survey made by the 
Hearst newspaper organization revealed a 
colossal lack of understanding of the legal 
system by the public. The Bar can increase 
public understanding of law and the legal 
system through law-related education. 

e A better method for fixing judicial 
compensation. The Florida Council of 
100, a highly-regarded business and pro- 


Letters 


Shared Parental Responsibility 


I feel compelled to respond to the article 
on Shared Parental Responsibility and the 
Constitution authored by Martin L. 
Haines II] and published in your April 
1984 edition. While | agree that the issue of 
whether a custodial parent may move out- 
of-state after a dissolution is a timely issue 
and one that causes a dilemma for the 
courts, I feel that a significant aspect of the 
problem was overlooked in the article. | 
am specilically referring to the right of the 
noncustodial parent to have free access 
and adequate time with his or her children. 

The article correctly notes that the 
courts are primarily concerned with the 
best interests of the minor children 
including the promotion of a bond of affec- 
tion between the children and both 
parents. In fact, if one assumes that it is in 
the best interests of minor children to have 
access to and the benefit of both parents, 
then the question of whether a custodial 
parent should be allowed to move out-of- 
state with the children really involves the 
issue of the best interests of the parent who 
wishes to move as opposed to the minor 
children. 


Additionally, the hypothetical in the 
article involving the mother who wished to 
move to New Jersey where she felt the 
children would have more family contact 
and she could get a better job overlooks the 
fact that a noncustodial father or mother 
is, in law, a closer relative than relatives of 
a more distant degree. The hypothetical 
further omits the most frequent proba- 
bility that the noncustodial parent is 
paying support money for the benefit and 
best interests of the children. I do not 
suppose the hypothetical mother who 
wanted to move to New Jersey was willing 
to forego child support in return for her 
higher wages in New Jersey, and if a court 
allowed her to move to New Jersey with the 
children, the hypothetical husband would 
then be paying child support with no easy 
or ready access to his children. 

In denying a custodial parent the right to 
move out-of-state with the children, Mr. 
Haines rhetorically asked if the court 
hasn't joined the family unit and made a 
life decision for the children without con- 
sidering the constitutional implications of 
prior cases. | would respond by saying if 
the court allows a custodial parent to 
remove the children from the state, hasn’t 
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the court separated the family unit and 
made a life decision for the children 
without considering the rights of the non- 
custodial parent? 

In tact, these are difficult decisions 
which should be made by the courts ona 
case-by-case basis in accordance with the 
judge’s interpretation of the best interests 
of the children, including the children’s 
relationship with both parents. While | 
recognize this to be a problem that is really 
not subject to completely restrictive lan- 
guage by either statute or common law, | 
applaud the attempt of both Giacherti and 
the legislature’s expression of a public 
policy of shared parental responsibility as 
set forth in §61.13(2)(b)(1)  Filcrida 
Statutes (1982). At the least, the legislature 
and the Fifth District Court of Appeal 
recognized that all parents, custodial and 
noncustodial, have a right of reasonable 
access to their children, and a custodial 
parent should not be allowed to make a 
unilateral decision which would destroy 
the relationship of the noncustodial parent 
with the minor children. 


Orlando McVay VOGHT 


fessional group, at the request of The 
Florida Bar has agreed to deal with the ju- 
dicial compensation problem. Florida con- 
tinues to lose good judges, especially those 
who cannot provide their children with 
college educations because of compensa- 
tion levels, particularly at the circuit and 
appellate levels. The Council of 100 recog- 
nizes that the quality of the judiciary is 
important to all citizens and not just 
lawyers. 

On balance, I am quite pleased with the 
results of those foreseeable events. 


Unanticipated Events 

The major unanticipated event has been 
the public reaction to the finding last 
October that Rosemary Furman of 
Jacksonville was guilty of indirect criminal 
contempt for violating the 1979 Supreme 
Court order prohibiting her from the 
unauthorized practice of law. The CBS 
television show “60 Minutes” made a 
popular heroine out of Ms. Furman 
without pointing out the harm done to her 
customers. Unauthorized practice of law is 
a form of consumer fraud and our UPL 
Committee, chaired by Jim Hahn, 
Lakeland, has been effective in reducing 
this fraud on the public. The Bar is seeking 
means to protect individuals from such 
fraud without antagonizing the public 
which questions our motive. 

The Bar is also exploring methods of 
providing the public with more affordable 
legal services, the lack of which appears to 
have been a reason Ms. Furman was able 
to generate hostility toward the Bar. The 
Bar has more supporters than detractors, 
but the detractors are substantial in 
number and do not understand our legal 
system or the role of lawyers in it. Many 
citizens take for granted their liberty and 
do not appreciate the importance of 
lawyers in preserving it. The Bar is 
addressing these concerns. 

Rules revisions had a major impact on 
the Bar this year. The Supreme Court 
decreed four years ago that all court rules 
would be reviewed during four-year 
. periods at the end of which proposed 
changes would be submitted to the court 
for revision. 1984 was the last year of the 
review and revision cycle. All court rules 
have been reviewed by the respective com- 
mittees during this cycle and were 
presented to the Board of Governors for 
comment, including suggested modifica- 
tions, before being submitted to the 
Supreme Court. 

An $8.8 million budget for 1984-85 was 
developed and adopted this year. At the 


time of the last dues increase it was pro- 
jected that another dues increase would 
have been required for this year as well as 
for 1984-85. Reduced inflation has made it 
possible not to increase dues but that is not 
the major reason. More of the credit 
belongs to improved fiscal administration 
and management by The Florida Bar 
Budget Committee and staff. Moreover, 
the Bar staff size has not been increased 
during this and the previous three 
administrations. 

My two predecessors and I were elected 
president without opposition, so it was a 
change when three members qualified for 
election as president-elect of The Florida 
Bar this year, one of the members being a 
California resident. The campaign was 
conducted in good taste and without 
excesses. The two in-state candidates 
appeared before many voluntary bar 
associations. Pat Emmanuel, Pensacola, 
was elected to serve as president for the 
1985-86 year. 

The Board of Governors met in July 
(Amelia Island), September (West Palm 
Beach), November (Gainesville), January 
(Longboat Key), March (Tallahassee), and 
May (Daytona Beach) for two or three-day 
sessions. For sheer volume of work ac- 
complished, this may have been one of the 
most productive Boards in Bar history, a 
significant achievement considering that 
nearly one-third of the 39 members were 
new this year and only three had as many 
as five years’ experience on the Board. 

The Bar also conducted a bar leaders 
conference, a Board retreat, a general 
meeting of sections and committees, a 
media-law conference, a combined 
grievance and UPL institute, a judicial 
nominating commission institute, a 
midyear meeting in January, and an 
annual convention at Innisbrook in June, 
as well as countless CLE courses, live and 
on videotape, and section and committee 
meetings throughout Florida and in some 
instances out of the state and country. 

We sent delegates to the midyear and 
annual meetings of the American Bar 
Association and to the Inter-American Bar 
Association meeting in Panama. We 
nominated lay persons and lawyers for 
appointment to the Florida Board of Bar 
Examiners and appointed lawyers and 
laymen to numerous committees, boards, 
and commissions. All in all, thousands of 
lawyers were involved in Bar activities, 
supporting and reinforcing the purposes of 
The Florida Bar. 

Last July I pointed out that the bulk of 
the work of the Bar is accomplished 


through the sections and committees of 
The Florida Bar and through the work of 
the voluntary bar associations throughout 
the state. Voluntary bar associations have 
carried on programs suitable to their 
respective communities, from Law Week 
programs to CLE courses to pro bono 
service. The voluntary bar associations do 
a marvelous job for their members and the 
community. 


Sections and Committee Work 

The record of most sections and 
committees has been set forth on other 
pages in this Journal, but let me point out 
some of the significant events and 
activities. 

The Tax Section in an effort to provide 
technical assistance to the U.S. House 
Ways and Means Committee designed the 
withholding provision of the Foreign 
Investment Real Property Act. | am 
hopeful that the Tax Section will make 
other legislative contributions and that 
other sections and committees will use the 
enormous talent of our members to 
provide technical assistance in policy- 
neutral legislative matters to help both the 
Congress and the state legislature. The Tax 
Section also completed its two-volume 
work on Florida taxes. 

The Florida Bar Journal/ News 
Editorial Board sets policy and a high 
standard for those publications. Managing 
Editor Linda Yates and her staff have 
earned such professional respect over the 
years that their reporting comes as close to 
being independent and not of the house 
organ quality that I have ever seen. I can 
assure you that if you read it in the Journal 
or News that it is authentic and not 
propaganda. 

Our Special Committee for the Needs of 
Children has successfully created aware- 
ness of the necessity to respond to 
children’s needs as evidenced by (a) the 
formation of children’s committees by the 
Young Lawyers Section, the Family Law 
Section, and local bar associations 
throughout Florida; (b) the dedication of 
the bulk of the winter issue of the Nova 
Law Review to children’s needs; and (c) the 
adoption by the American Bar Association 
of the resolution prepared by the special 
committee as well as the creation of the 
ABA Family Law Section’s Special Task 
Force on the Needs of the Children chaired 
by our special committee chairman, Hugh 
Glickstein, West Palm Beach. 

The Out-of-State Practitioners Sub- 
committee of the Member Relations Com- 
mittee made a survey of its members and 
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produced an impressive report about out- 
of-state member concerns regarding repre- 
sentation on the Board of Governors, dues 
and Bar services. 

The Judicial Nominating Procedures 
Committee revised its handbook for 
commissioners during the year. 

Florida became the second state after 
Virginia to have legislation providing certi- 
fied Department of Justice inmate 
grievance procedures thanks to our 
Committee on Corrections and its inmate 
grievance pilot program. 

The Judicial Evaluation Committee 
completed a survey of opinion of the entire 
judiciary and membership of The Florida 
Bar on judicial evaluations. This is leading 
to the development of the nation’s finest 
judicial evaluation program. 

The Board of Certification, Designation 
and Advertising refined the tax lawyer and 
civil trial lawyer certification plans based 
upon recommendations of the specialty 
committees and submitted family law 
standards to the Supreme Court for 
approval and reviewed estate planning 
standards. 

The Delivery of Legal Services 
Committee coordinated all of the diverse 
components of the Bar interested in 
providing legal services to the poor and has 
published a statewide pro bono directory 
containing a county-by-county description 
of every program available to the indigent 
who needs legal assistance. 

The Disability Law Committee formed 
and arranged funding for the Florida 
Disability Law Center. 

The Travel Committee provides through 
The Florida Bar News “Travel Tips and 
Opportunities,” information helpful to 
members and making available travel 
opportunities about which members might 
not otherwise be aware. 

The Communications Committee, like 
many of our other committees, has 
brought together knowledgeable people in 
a rapidly expanding area of the law to 
share views and information. 

The Rules of Judicial Administration 
Committee recommended an amendment 


Cutoff for updating addresses and 
telephone numbers in the September 
directory issue of The Florida Bar 
Journal is July 1. Send your 
changes to Membership Records, 
The Florida Bar, Tallahassee, 
Florida 32301. 


of the court records retention provisions to 
include permanent retention of matters 
dealing with real property. This commit- 
tee will be the rules coordinating 
committee during the next four-year 
review cycle. 

The Administrative Law Section 
sponsored the second annual administra- 
tive conference in Tallahassee this year. 
Florida remains the only state to hold such 
a conference on the state level. 

Our largest dues-paying section, the 
Real Property, Probate and Trust Law 
Section, emphasized the competitive 
delivery of lawyer services which it 
described as the biggest challenge facing 
our profession. During the year it 
completed the development of a 
computerized support system to assist 
probate practitioners. 

The Criminal Law Section created a 
committee to examine the controversial 
areas of reverse sting and forfeitures. An 
example of a reverse sting is when law 
enforcement officers pretend to be drug 
sellers and deliver drugs to individuals in 
exchange for cash. Forfeitures involve the 
seizure of a vehicle or other form of trans- 
portation that facilitates the commission 
of a felony. 

Those are, of course, only a sampling of 
some of the significant events and activities 
of our sections and committees this year. | 
encourage you to read their reports. 

I chaired an impressive Executive Com- 
mittee of the Board of Governors that was 
very helpful during Board meetings and 
very busy during the 1984 legislative 
session developing Bar positions on newly 
introduced bills within the framework of 
Board-approved positions. The members 
were Gerry Richman, Miami; Sid Stubbs, 
West Palm Beach; Louie Adcock, St. 
Petersburg; Pat Emmanuel, Pensacola; 
Bill Trickel, Orlando; and Neil Berman, 
Miami. | am grateful for the service of all 
Board members and the support they 
received from their spouses during the 
year, but I am expecially grateful to the 
members of the Executive Committee. 

I appreciate the efforts and support of 
the Board committee chairmen and 
members, the Bar committee chairmen 
and members, and the section committee 
chairmen and members. 

The justices of the Supreme Court of 
Florida were highly supportive of the Bar 
this year. Because of his position we called 
upon Chief Justice Alderman on many 
occasions, and he was unfailing in his 
support. 

A project begun in 1982 to develop a 
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working relationship between The Florida 
Bar and The Florida Bar Foundation was 
completed this year to the benefit of both 
organizations, and it appears to me that 
joint projects are now highly likely to 
succeed. We will need to work closely 
together to increase IOTA participation. 

The deans of all law schools in Florida 
have cooperated with The Florida Bar on 
matters of mutual interest. This has not 
always been the case in prior years. The law 
schools are working with the CLE 
Committee to provide advanced courses 
needed for board certified lawyers. | am 
hopeful that the law schools will 
increasingly teach practice skills. In March 
I suggested that the bar examination test 
the applicants on practice skills and that its 
taking be delayed up to one year after law 
school graduation to afford adequate time 
for practice skill training not available 
during the normal three-year course of 
study. This concept is now in the early 
stages of study. 

In my September 1983 President’s Page 
I acknowledged the dedication and 
contributions of the Bar staff. | reaffirm 
what I said about the Bar staff on that 
occasion. In naming some individual staff 
members at that time who had worked 
with me in various Bar activities I did not 
overlook, but failed to mention, Gertrude 
Moser who helped me understand the CLE 
registration process. I will not name 
additional staff members who have been 
particularly helpful this year because they 
are too numerous; | will try to speak to 
them individually. 

The two members of the staff with whom 
I have worked most closely have been 
superb. I refer to Jack Harkness, the 
executive director, and Mindy Byars, who 
served as my administrative assistant as 
well as secretary to the Board of 
Governors. The other person who has 
worked most closely with me has been 
Charlotte Caldwell, my secretary and 
right-hand lady, and | take this means to 
thank her publicly. 

I began this year with literally a broken 
heart. I end this year with a happy heart. 
This year has been rewarding to me 
personally and as a Bar worker. | am 
grateful to Gerry Richman and the rest of 
you for your patience and support while I 
recovered my health. I wish President 
Richman the best and urge you to give him 
the support you gave me. I conclude by 
thanking my family, especially my wife 
Bobbie, and my law firm, Holland & 
Knight, for permitting me to have this 
opportunity of serving the Bar. BJ 
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by John F. Harkness, Jr. 


This issue of the Bar Journal illustrates 
more than any other issue the extensive 
work done by volunteers who dedicate 
their time to The Florida Bar. Page after 
page reveals a history of man-hours 
dedicated to furthering the principles and 
purposes of the Bar. The committee and 
section reports are a blueprint of the 
activities that go on throughout the year. 
If anyone wanted to find out what The 
Florida Bar is all about, I believe a 
reading of this issue would give them an 
excellent start. 

Not only do we publicize the work of 
the committees at this time of the year, 
but next year’s committees are beginning 
to gear up. In May the president-elect 
submitted to the Board of Governors his 
list of committee appointments for the 
next year. There were some 4,600 
requests for positions to work on 
committees in 1984-85. Of that number, 
approximately 1,000 were appointed to 
committees. Gerry Richman attempted to 
appoint people to only one committee so 
more could serve. He was also concerned 
with giving new people a chance to serve 
on a committee. It becomes a difficult 
decision when we have someone who has 
served well on a committee for three or 
four years and wants to be reappointed, 
yet at the same time we have 50 new 
lawyers who want to serve on that 
committee. The president-elect tried to 
accommodate as many requests as he 
could, balancing the interests of those 
who have served and those who want to 
serve. 

There are other ways you will be able 
to serve the Bar and your profession 
during the year if you so desire. You 
should take time to find out about the 
projects and activities of your local bar 
association. Sometimes people volunteer 
to work on Florida Bar committees, but 
have not given any thought to helping 
their local bar. Local bar associations 


Executive Directions 
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Success of the Bar Depends on Volunteers 


have a vast number of projects and they 
also need volunteers. These local projects 
are centered around local needs and in 
some instances are extensions of projects 
begun by The Florida Bar. A good 
example of such a joint effort is Law 
Week. As a state bar, we do not have a 
Law Week program per se. We depend 
upon the local bar associations and give 
them whatever assistance we can. It 
becomes a joint effort to get the task 
done. 

Take time to investigate your own bar 
and see if you can render service to it. 
As the practice of law becomes more 
complex, the local bar associations are 
increasing their programs to meet the 
demands. Many of them have extensive 
CLE programs done on a local basis with 
excellent speakers. Many have lawyer 
referral programs, committees which deal 
with the press and work with the 
judiciary to improve the entire judicial 
system. 

Also, as the 1984-85 year progresses, 
there will be new projects of The Florida 
Bar. ‘The Bar has renewed its dedication 
to law-related education, for example. In 
the forthcoming months you will be given 


information concerning this new program 
and where it is headed. There will be 
ample opportunity for volunteers to 
assist. Law-related education in the 
elementary and secondary schools is of 
utmost importance if we are to improve 
respect for the law and the image of the 
judicial system as well as that of the legal 
profession. We will be needing people 
locally to help us with the furtherance of 
this program. There will also be a major 
effort to provide speakers for local civic 
clubs and schools. We hope to install a 
statewide speakers bureau. The more 
volunteers we have for that, the more 
successful it will be. We receive calls 
throughout the year for speakers to give 
clubs and organizations an explanation 
of the nuances in the law and why certain 
procedures are as they are. We will need 
many, many attorneys experienced in all 
types of practice to help us with this. 

Throughout the year there will 
periodically be vacancies on local circuit 
committees that will be advertised in the 
Bar News. Because of staggered terms on 
the grievance and UPL committees, 
vacancies on these will occur throughout 
the year. If you are interested in serving 
on a grievance committee or a local 
unauthorized practice of law committee, 
contact your local Board of Governors 
representative. Because of the nature of 
these committees, the Board relies heavily 
upon recommendations from local Board 
members. We must find people who are 
willing to work and devote the necessary 
time to these two important areas. I can 
think of no better way to get involved in 
Bar activities than through service on a 
grievance committee. Service on such a 
committee helps not only the volunteer, 
but it has a rippling effect on the 
profession. 

Another important area that will be 
emphasized next year is public relations. 
We are formulating a public relations 


| 


plan that not only will be in effect next 
year but for years to come. It will be 
more active than you have seen in the 
past and will be an attempt to work with 
all media to explain the judicial system 
and what lawyers do. We now provide 
pamphlets and some public service 
announcements throughout the year. You 
will begin to see an increased awareness 
of our public relations responsibility, 
together with a complete plan to live up 
to this responsibility. There is an old 
axiom that says the best PR person for 
the law is the lawyer himself. We will be 
working with local bar associations and 
volunteers throughout the state in this 


most important effort. 
Participation is the lifeblood of the 
organization. Only through the volunteer 
time by the individual does the Bar 
succeed and achieve. The volunteers 
make a personal sacrifice, both in extra 
time and money. I believe they benefit 
personally by receiving a feeling of 
satisfaction and accomplishment. There 
is a place for everybody to work in the 
Bar, be it through committee work, 
special projects during the year or at the 
annual meeting, or in some other way. 
The Florida Bar has always had a 
history of responding to specific requests 
for action when necessary. This type of 


action will continue as we move through 
the years. Each of you is a member of the 
state Bar and the state Bar is your 
organization. Its progress and 
effectiveness depend upon you. You must 
take the initiative and help if it is to 
achieve success. Any success of the Bar is 
a result of your efforts. 


When the opportunity to serve your 
profession is made available, please take 
advantage of it. Your work is needed and 
always welcome. Your comments, 
questions and suggestions are also always 
welcomed and help rejuvenate and assist 
the Bar. BJ 


Books 


Lawyer’s Handbook 

The Official Lawyer’s Handbook, by D. 
Robert White, Simon & Shuster—$5.95, 
241 pages. 

D. Robert White, whose name even 
sounds like an attorney's, succeeds in 
taking a humorous and satirical view of the 
legal profession from law school to the 
Supreme Court. With a collection of 
anecdotes, parodies and true (?) stories, 
lawyers are shown in their inner workings 
by an author who writes with the under- 
standing that only someone who has 
completed the ritual of law school, the bar 
exam, survived the law firms and written a 
two-page document with no fewer than 17 
“whereases” can have. 

It is clear that Mr. White still bears the 
scars of having endured a law school class 
presided over by a professor akin to 
Houseman’s portrayal in “The Paper 
Chase.” In such a classroom all respiration 
stops as the professor's eyes gaze into your 
section of the room and does not 
commence until someone else is called 
upon to face the humiliation ceremony for 
the day. However, you need not have 
endured the slings and arrows of law 
school to appreciate and enjoy the book. 
All that is required is either to have 
employed a lawyer, received a lawyer's 
letter, or seen “Perry Mason” at least once. 

White’s approach is rapid fire. He 
suggests several sure-to-succeed lawsuits 
that are just waiting to be brought: (1) 


against Colgate-Palmolive on behalf of 
Ultra-Brite users who never scored; (2) on 
behalf of Wheaties eaters who couldn't 
take on their grandmothers; (3) on behalf 
of Cosmopolitan readers who still have not 
achieved multiple ecstasy. 

To his everlasting credit, White does not 
write like a lawyer. Forgetting his law 
school training, there is a stark absence of 
“forthwiths” or “hereinafters” and a “party 
of the first part” is nowhere to be found. 
His book is very readable without being 
condescending and is supplemented with 
ample cartoons and _ photographs. 
However, he jumps from topic to topic too 
quickly, trying to cover more than he 
should. Just as you get interested in one 
humorous facet of lawyers, the author 


switches to another, creating a 
smorgasbord effect. 
There are several helpful how-to 


sections including how to fix a traffic 
ticket—find a lawyer who was a former 
partner of the judge. What to bring ona 
date with a lawyer: (1) a yellow legal pad, 
(2) four packets of No-Doz and (3) an 
English-Latin/ Latin-English dictionary. 
There is also a legal dictionary included in 
the book. A settlement is a device by which 
lawyers obtain fees without working ‘for 
them. 

Not to worry, we judges do not escape 
unscathed. The judge is never late, 
although frequently the press of business 
may interrupt his schedule. Judges never 
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go to the bathroom but will take brief 
recesses. Juvenile judges must decide 
whether kids who stick sharp objects into 
people they don’t know should lose their 
allowances for a week or whether less 
severe discipline will suffice. 

The most overlooked aspect of White’s 
book could well be that his humor and 
satire might cloud the perceptiveness and 
accuracy with which he portrays the foibles 
of our noble profession. Clearly, this is a 
satire and parody. While lawyers are 
caricatured, those of the three-piece suit set 
who read this book will laugh at 
themselves while perhaps wincing 
noticeably. Those who are not among this 
country’s 600,000 attorneys will merely 
omit the wincing. 


By Judge Steven G. Shutter 


Fifth Circuit History 

A History of the Fifth Circuit, 1891- 
1981 by Harvey C. Couch has been pub- 
lished under the auspices of The 
Bicentennial Committee of the Judicial 
Conference of the United States. 

A copy of the book may be purchased 
for $8.16, if mailed, or $6.96, if picked up, 
by placing an order with Maxwell G. 
Dodson, Circuit Librarian, U.S. Court of 
Appeals, Fifth Circuit, 600 Camp Street, 
Room 106, New Orleans, Louisiana 70130. 
Checks should be payable to Librarian, 
U.S. Court of Appeals, Fifth Circuit. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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Despite unusual arrangements. 


How our 10-part harmony 
closed properties states... 


ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


L& coMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 
126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 ¢ (FLA WATS) (800) 432-8518 
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Interest-Free Loans 


The Supreme Court Closes a Loophole 


s a result of a recent case 
decided by the United States 
Supreme Court and legislation 
pending in the United States Congress, 
practitioners should warn their clients 
about the possible income and gift tax 
consequences of making intrafamily de- 
mand loans which bear little or no interest. 
In Dickman v. Commissioner, 465 U.S. 
—— (1984), 52 U.S.L.W. 4222 (U.S. Feb. 
22, 1984), the Supreme Court ruled that, 
for federal gift tax purposes, an interest- 
free or below-market interest demand loan 
without consideration results ina gift from 
the lender to the borrower. The amount of 
the gift is the value of the right to the use of 
the money for such portion of the year as 
the lender in fact allows the borrower to 
the use of the money. In addition, as a part 
of a tax bill presently pending in Congress, 
it has been proposed to impute interest 
income to the lender on a below-market 
interest loan for each day during which the 
loan is outstanding.! 
This article will analyze case law relating 
to the income and gift tax consequences of 


by Lauren Y. Detzel 


loans which bear no interest or bear interest 
at below-market rates, will discuss the 
problems associated with determining the 
amount of the gift and imputed income, 
and will summarize the pending legislation. 


Background 

A typical interest-free loan might involve 
a parent lending money to a child without 
charging any interest and with the parent 
retaining the right to demand repayment at 
any time. Many times an interest-free loan 
is used to help a child pay college expenses 
or begin a business. However, in recent 
years these loans have become a widely 
used tax-saving device,? because there are 
two major tax advantages to lending 
money without receiving fair market inter- 
est on the principal. 

First, this arrangement shifts the income 
that would otherwise be earned on the 
money and the related income tax burden 
to the borrower, who is presumably in a 
lower income tax bracket than the lender. 
Since income tax rates are progressive, less 
taxes are paid on the income than would 


have been paid by the lender. Shifting 
income from a high bracket taxpayer to a 
lower bracket taxpayer has always been a 
legitimate tax planning goal, but to achieve 
this goal in ways other than an interest-free 
loan usually involved substantial restric- 
tions or special requirements. For example, 
if the owner of income producing property 
(stock) assigns the right to the income from 
the property (dividend) to another person, 
the owner of the stock is still taxed on the 
dividend, not the person who actually 
receives it, unless the owner gives away the 
stock as well.3 The rationale for this “as- 
signment of income” rule is that the owner 
has retained the right to determine the 
disposition of the income and thus must 
pay an income tax price for this control. 
To avoid this assignment of income rule 
and yet retain some rights to the property, 
the owner can transfer the property to an 
irrevocable trust which names someone 
else as income beneficiary for a term of 
years with a reversion of the property back 
to the grantor at the termination of the 
trust. The income beneficiary must be 
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entitled to the income for at least 10 years 
(or the lifetime of the beneficiary, if 
shorter). The grantor will not be taxed on 
the income during the term of the trust 
even though the grantor gets the property 
back at the end of the term.‘ With the 
interest-free loan, the lender is entitled to 
receive the entire principal of the loan, 
unlike the assignment of income analogy 
where the property had to be given away, 
and the lender retains the right to demand 
the principal of the loan be repaid at any 
time, unlike the trust which must continue 
for at least 10 years. 


It is thus easy to see why the interest-free 
demand loan has become very popular. A 
parent could lend money to a child with 
earnings On the money being used by the 
child to pay for college expenses. Thus, the 
education would be paid for with dollars 
which were subjected to a lower tax 
bracket, and the parent could demand 
repayment of the loan, yet be able to get the 
principal after college has been completed 
without waiting a full 10 years. 


A second advantage to the interest-free 
loan is in the estate tax area. If the lender 
had not loaned money to the borrower on 
an interest-free basis, presumably the 
lender would receive income from the 
property which would increase the lender’s 
estate unless the income was completely 
consumed. Instead of building up the 
lender’s estate and increasing the federal 
estate taxes due upon the lender’s death, 
the interest-free loan allows the income on 
the money to accumulate in the borrower’s 
estate. In the typical parent/child situation, 
the parent’s estate taxes could be greatly 
decreased without any gift tax liability 
resulting from the use of the interest-free 


loan. Comparatively, if the trust described 
above is used, the grantor is treated as 
having made a gift equal to the value of the 
beneficiary’s interest in the trust and must 
pay the gift tax liability connected there- 
with. 

The potential for tax savings inherent in 
the interest-free loan prompted the Internal 
Revenue Service (“IRS” or “Service”) to 
challenge the interest-free loan on a three- 
pronged attack: (1) the value of the use of 
the money lent should be considered a gift; 
(2) the lender should be deemed to have 
received the income from the property and 
thus should be taxed accordingly; and (3) 
the loan of money by a closely held corpo- 
ration to an employee or shareholder 
should result in taxable income to the 
employee or shareholder in the nature of 
compensation or a dividend in an amount 
equal to the interest that would have been 
charged by an independent lender. 


The Gift Tax Issue 

Although it has long been held that a 
term loan bearing a below-market interest 
rate results in a taxable gift to the extent 
that the value of the property transferred 
or the money loaned exceeds the discounted 
fair market value of the note,5 the IRS did 
not assert that an interest-free or below- 
market interest demand loan resulted ina 
gift until 1966 in Johnson v. United States, 
254 F.Supp. 73 (N.D. Tex. 1966). In this 
case the taxpayers made loans to their 
children of more than half a million dollars; 
the loans were payable on demand and 
bore no interest. The IRS asserted the 
parents had made a gift to their children 
equal to the value of the use of the money 
that was loaned. 

The district court held no taxable gift 
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resulted from these loans because the value 
of uncharged interest on a demand loan 
does not constitute “property” and thus 
there was no transfer of property to which 
the gift tax can apply. The court also stated 
that “parents were under no duty to lend or 
otherwise invest their money” and “the 
time had not yet come when a parent must 
suddenly deal at arm’s length with his 
children when they finish their education 
and start out in life.”"© The court did 
address the issue of the effect of demand 
loans on the estate tax and concluded that 
because the taxpayers’ estates were entitled 
to repayment of the principal of the loans, 
the size of their taxable estates would not 
be decreased. However, the court refused 
to go any further and failed to address the 
effect the earnings might have had on the 
taxpayers’ estates. 

The IRS waited six years to issue its 
decision not to go along with the decision 
reached in the Johnson case. In Revenue 
Ruling 73-61,’ the Commissioner formally 
announced the position that interest-free 
demand loans give rise to taxable gifts. 

The only other case dealing with the 
issue of gift tax arising from the interest- 
free demand loan is Crown v. Commis- 
sioner, 67 T.C. 1060 (1977), aff'd. 585 F.2d 
234 (7th Cir. 1978), which involved intra- 
family noninterest bearing loans of more 
than $18,000,000. The Commissioner as- 
serted numerous theories to support the 
imposition of gift tax, including the follow- 
ing: (1) the present value of the interest-free 
note was less than the amount loaned due 
to the time value of money, the risk of 
nonpayment and inflationary expectations, 
and thus the tax transaction involved an 
unequal exchange subject to gift tax under 
§ 2512(b);8 (2) the right to use money ona 
demand basis is a property right analogous 
to a tenancy at will, and transfers of this 
property right are subject to gift taxation if 
transferred for less than adequate and full 
consideration; and (3) a gift occurs con- 
tinuously for as long as the lender refrains 
from demanding repayment. 

The Tax Court and the Seventh Circuit 
rejected all of these arguments and held 
that no gift occurred as a result of the 
interest-free loans. Besides the legal argu- 
ments advanced by the court,? there were 
also several policy reasons for its decision. 
If the court accepted the Commissioner’s 
position, the courts would be required to 
engage in “the difficult task of determining 
an appropriate interest rate for imputa- 
tion” without statutory or regulatory guide- 
lines," thus creating endless administrative 
problems. In addition, the IRS had only 


recently asserted its position even though 
the statutory authority relied on by the 
Commissioner had existed since the 
passage of the gift tax in 1932.1 


The Income Tax Issues 

The other side of the attack mounted by 
the Service against the interest-free or low 
interest demand loan has been to impute 
taxable income both to the lender and to 
the borrower. The Commissioner’s tax 
treatment of these loans is to view such 
loans as two transactions: first, an arm’s 
length loan from the lender to the borrower 
on which the borrower pays the lender a 
fair rate of interest, and a gift from the 
lender to the borrower of the interest. 
Thus, the Commissioner asserts that the 
interest “earned” on the note (the interest 
which would have been earned if a fair rate 
had been charged) is taxable income to the 
lender. To date, the income tax conse- 
quences of these loans in family situations 
not involving a closely held corporation is 
uncertain since the courts have addressed 
only the gift tax consequences of such 
transactions. 

In the case of an interest-free or below- 
market interest loan to an employee or 
shareholder, the Service has asserted that 
the borrower derives an economic benefit 
that should be included in income for 
federal income tax purposes, either in the 
nature of additional compensation or possi- 
bly as a dividend to a shareholder- 
borrower. In Dean v. Commissioner, 35 
T.C. 1083 (1961), the first case to consider 
the income tax treatment of interest-free 
loans, the Tax Court held that the borrower 
realized no taxable income. The Dean case 
involved substantial noninterest bearing 
loans from a closely held corporation to its 
shareholders. The Tax Court rejected the 
Commissioner’s argument that the free use 
of corporate money should result in the 
recognition of income, as does the free 
personal use of other corporate assets such 
as a car ora house, holding instead that the 
borrower would have been entitled to an 
offsetting interest deduction under §163(a) 
for the interest if the interest had been 
paid.!2 

Although the Commissioner initially 
appealed the Tax Court’s decision in Dean, 
he later abandoned the appeal and until 
1973 acquiesced in the Dean decision. The 
Commissioner then began to challenge 
Dean with no success. With the exception 
of one United States Court of Claims case, 
which was later reversed by the Court of 
Appeals,'3 all of the cases addressing the 
issue of imputed income to the borrower as 


a result of interest-free loans from a con- 
trolled corporation have held for the 
taxpayer.! It is interesting to note that the 
Court of Claims case which was reversed 
involved interest-free loans from a cor- 
poration to its majority shareholder who 
held tax-exempt municipal bonds valued 
at more than the amount of the loans.'5 
Section 265 disallows interest deductions 
for obligations incurred to purchase tax- 
exempt securities. Thus, the theoretical 
offsetting interest deduction in this case 
would not apply if there was determined to 
be a nexus between the loans and the 
purchase of the tax exempt securities, 
leaving the borrower with taxable income 
and no offsetting interest deduction. None- 
theless, the Court of Appeals relied on 
Dean and refused to find taxable income to 
the borrower in that case.16 


The Dickman Case 

The IRS finally convinced a court of 
appeals to accept its logic on the gift tax 
issue when the new I Ith Circuit held in 
Dickman v. Commissioner, 690 F.2d 812 
(11th Cir. 1982), that certain interest-free 
loans resulted in taxable gifts equal to the 


reasonable value of the use of the money 
lent. Between 1971 and 1976, Paul and 
Esther Dickman lent more than $1 million 
on an interest-free basis to their son, Lyle, 
and his wife, and to their controlled corpo- 
ration. The Service asserted that the value 
of the use of the money constituted a gift. 
The Tax Court concluded that intrafamily 
interest-free demand loans do not result in 
taxable gifts relying upon the Crown 
decision.!7 The Court of Appeals for the 
11th Circuit reversed, holding that gratui- 
tous interest-free demand loans give rise to 
gift tax liability." The Supreme Court 
granted certiorari to resolve the conflict 
between the Seventh Circuit’s opinion in 
Crown that no gifts result from such a loan 
and the holding of the 11th Circuit in 
Dickman. 

The Supreme Court reviewed the legisla- 
tive history of the gift tax, acknowledged 
the expansive sweep of the gift tax provi- 
sions, and noted the significant loss of tax 
revenue, both income tax and potential 
estate tax, that results from these interest- 
free loans. The Court determined that the 
right to use money without consideration 
is a “transfer of property” within the mean- 
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ing of §2501(a)(1), thereby accepting the 
theory that the use of money is itself a 
legally protectable property interest. The 
Court was unconvinced by the argument 
that a holding for the Service would impose 
a duty on the lender to profitably invest all 
of his money and stated: “If the taxpayer 
chooses not to waste the use value of 
money, however, but instead transfers the 
use to someone else, a taxable event has 
occurred.”!9 

Two additional arguments were dis- 
carded by the Court in reaching its decision 
in favor of the Service. Taxpayers had 
argued that it was impossible to determine 
the value of the use of money when lent on 
demand since the principal can be recalled 
at any time. The Supreme Court concluded 
that the uncertain tenure of a demand loan 
may reduce its value but does not under- 
mine its status as property or eliminate the 
value of the gift. Additionally, the taxpay- 
ers pleaded that the Commissioner’s ratio- 
nale in this case, if carried to its logical 
extreme, would elevate to the status of tax- 
able gifts such commonplace transactions 
as a loan of the proverbial cup of sugar toa 
neighbor or lunch money to a colleague. 
The Court rationalized that there were 
plenty of exemptions and credits toexempt 
such gifts and noted that even substantial 
gifts can be made entirely tax free.?° 

The Supreme Court in Dickman was not 
presented with any issue relating to the 
federal income tax consequences of 
interest-free demand notes. Nonetheless, 
the Supreme Court took note of the poten- 
tial for income tax savings inherent in the 
interest-free loan. The Court stated: “Sub- 
jecting interest-free loans to gift taxation 
minimizes the potential loss to the federal 
fisc generated by the use of such loans as an 
income tax avoidance mechanism for the 
transferor.”2! Does this mean the Supreme 
Court would not support subjecting these 
loans to both gift tax and imputed interest 
income to the lender? 


The Value of The Gift 

The biggest issues left unanswered as a 
result of the Dickman case are how to 
value the use of the money that is now 
determined to be a gift and when the gift is 
deemed to have been made. The 11th Cir- 
cuit in Dickman declined to address the 
valuation issue and instead remanded to 
the Tax Court for consideration of the 
method to be used for valuing these loans.?? 
The valuation issue, therefore, was not 
presented to the Supreme Court. The 
Supreme Court in dicta, however, com- 
mented on this issue as follows: “We note, 
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however, that to support a gift tax on the 
transfer of the use of $100,000 for one year, 
the Commissioner need not establish that 
the funds lent did in fact produce a particu- 
lar amount of revenue; it is sufficient for 
the Commissioner to establish that a cer- 
tain yield could readily be secured and that 
the reasonable value of the use of the funds 
can be reliably ascertained.”?3 

The 1 Ith Circuit in Dickman did discuss 
how to value a right to use money that can 
be revoked at will, even though it did not 
assess an actual value to the gifts at issue. 
That court stated that the gift could be 
viewed as occurring continuously during 
the period in which the loan remains out- 
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standing and thus the gift could be valued 
upon the completion of each calendar 
period in which repayment of the loan has 
not been demanded. The 1| Ith Circuit and 
the Supreme Court both agreed that the 
$10,000 annual gift tax exclusion for gifts 
of present interests would be available to 
offset gift tax liability as a result of interest- 
free loans. 

If we are to value the interest-free loans 
each year the loan continues to be out- 
standing, what interest rate is to be used? 
The Service itself has used four different 
methods to determine the interest rates for 
valuing the use of money. In Johnson, the 
Service computed the amount of the gift 
using the interest rate specified in the 
treasury regulations for valuing annuities, 
life estates, terms for years, and remain- 
ders.24 In Crown, the Service used the rate 
that it considered reasonable under the 
circumstances.?5 In Dickman, the rate was 
that specified in §6621 for determining 
interest due on underpayments or refunds 
of taxes.2¢ And, ina recently docketed Tax 
Court case, La Rosa v. Commissioner, No. 
29632-82, the Service has arrived at sepa- 


rate interest rates for each month the loan 
was outstanding. These rates were pro- 
vided by an “expert” who relied on 
estimated fair market interest rates consid- 
ering the creditworthiness of the borrow- 
ers; On an annualized basis, the rates used 
in La Rosa ranged from 12.5 percent to 
31.1 percent. 

One other method for determining the 
interest rate has been suggested.?7 Section 
483 gives the Secretary of the Treasury the 
right to prescribe an interest rate for the 
purpose of imputing an interest compo- 
nent on certain deferred payments. For 
transactions entered into on or after July 1, 
1981, the rate is 10 percent. Using the §483 
rate would certainly provide a degree of 
certainty in determining the value of the 
gift, but there is no assurance that this rate 
determined by the Secretary would approx- 
imate current market interest rates. 

Obviously, the uncertainty associated 
with determining the value of the gift 
makes tax planning a nightmare. Without 
a reliable method of valuation, taxpayers 
will not be able to determine whether a gift 
tax return is required to be filed, because if 
the value is less than the $10,000 annual 
gift tax exclusion no return is required. 
Nor will taxpayers know exactly how 
much of the unified credit is being used or 
how much gift tax is to be paid, potentially 
resulting in penalties and additional inter- 
est liability. 


Pending Legislation 

Almost every court that has been forced 
to consider the income or gift tax conse- 
quences of interest-free demand loans has 
suggested that the topic is one more prop- 
erly to be determined by Congress. The 
uncertainty created by the valuation prob- 
lem makes legislative action a must. Cur- 
rently pending in Congress is a 1330-page 
tax bill which includes a provision dealing 
with below-market interest and interest- 
free loans.28 This tax bill proposes to 
recharacterize interest-free or below- 
market interest loans in cases where the 
transactions create serious potential for 
tax avoidance. 

Under the bill, an interest-free or below- 
market interest loan is recharacterized as 
an arm’s length transaction in which the 
lender made a loan to the borrower in 
exchange for a note requiring the payment 
of interest at a statutory rate (referred to as 
the “designated market interest rate”). This 
rule results in the parties being treated as if: 
(1) the borrower paid interest to the lender 
that may be deductible to the borrower and 
is included in income by the lender; and (2) 


= 
= 


the lender (a) made a gift subject to gift tax 
(in the case of a gratuitous transaction) or 
(b) paid a dividend includable in income 
(in the case of a loan by a corporation toa 
shareholder) or (c) paid compensation (in 
the case of a loan to a person providing 
services) or (d) made some other payment 
in accordance with the substance of the 
transaction. The provisions are generally 
applicable to gift and nongift term and 
demand loans. A gift loan is any interest- 
free or below-market loan with respect to 
which the payment by the lender to the 
borrower is gratuitous in nature; a nongift 
loan is any loan other than a gift loan. A 
loan by a parent to a corporation con- 
trolled by his or her son or daughter is to be 
treated in general as a gift loan if the failure 
to charge interest at the market rate is 
gratuitous in nature. Under the bill, 
demand loans and term gift loans are sub- 
ject to these provisions if no interest is 
payable on the loan, or interest is payable 
at a rate less than the designated market 
interest rate. 

The designated market interest rate is a 
rate determined by reference to the term of 
the loan using the federal short term, mid- 
term or long term rates. 

There are several exceptions and limita- 
tions to the provisions of the new tax bill. 
As a general rule there is no imputed inter- 
est income or expense for income tax pur- 
poses or imputed gift for gift tax purposes 
with respect to a demand loan or a term 
loan for any day during the aggregate 
amount owed by the borrower to the 
lender does not exceed $10,000. For this 
purpose, the aggregate amount owed by 
the borrower to the lender includes all 
loans regardless of the rate of interest on 
the loan. Additionally, no interest income 
or expenses will be imputed with respect to 
a demand loan ora term loan for any day if 
the borrower’s net investment income for 
that year does not exceed $1,000 and the 
aggregate outstanding balance on all loans 
from the lender to the borrower does not 
exceed $100,000, again taking into account 
all loans regardless of the rate of interest on 
the loans. Further, if the borrower has net 
investment income in excess of $1,000 for 
the year, but the total amount owed by the 
borrower to the lender does not exceed 
$100,000, then the maximum amount of 
interest income and expense that can be 
imputed for the year is limited to the bor- 
rower’s net investment income for the year. 
These exceptions will not apply if the prin- 
cipal purpose of the loan is the avoidance 
of federal taxes, if the proceeds of the loan 
are used to purchase or carry marketable 


securities other than bonds, or if the pro- 
ceeds of the loan are used to purchase or 
carry passive income-producing assets 
unless the Secretary of the Treasury deter- 
mines that there is no tax avoidance pur- 
pose.to the loan. 

In general, the provisions of this new tax — 
bill, if passed, will apply to term loans 
made after February 1, 1984, and to 
amounts outstanding on demand loans 


after the date of enactment. Any renegotia- 
tion, extension, revision, or modification 
of any of the provisions of a term loan after 
February 1, 1984, is treated under the bill 
as the issuance of a new loan. 

It appears that the proposed legislation 
is an extreme measure to combat the per- 
ceived tax avoidance characteristics of the 
interest-free loan. The new legislation is 
very far reaching and can be applied in 
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many situations that planners would never 
have dreamed possible. In addition, the 
statement made by the Supreme Court in 
Dickman, cited above at note 21, seems to 
imply that the interest-free loans should be 
attacked either from the income tax side or 
from the gift tax side, but it may not be 
equitable to subject an interest-free loan to 
both income tax and gift tax consequences. 


Conclusion 

As a result of the Supreme Court deci- 
sion in Dickman and the pending legisla- 
tion, it would be dangerous for planners to 
advise clients regarding the tax consequen- 
ces of interest-free or low interest demand 
notes. Because of the February 1, 1984, 
effective date, it would appear unwise for 
clients to enter into low interest or non- 
interest bearing term loans while the legis- 
lation is still pending. If this legislation is 
not passed, it will still be difficult for the 
planner to determine the value of the gift 
element that the Supreme Court has deter- 
mined exists in an interest-free demand 
loan situation. 

Additionally, although the taxpayer has 
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been victorious in all cases relating to the 
imputation of interest income in the 
interest-free loan situation, the attitude of 
the Supreme Court, as expressed in 
Dickman, may serve as an indication that 
if that issue is addressed by the Court, the 
Court may attempt to frustrate the tax 
avoidance technique. Until such time as 
this legislation is either passed or rejected, 
and the valuation question is firmly settled, 
perhaps the best advice is “neither a 
borrower nor a lender be.” __ 

Whether or not the pending legislation is 
enacted into law, it is clear that 
outstanding interest-free or below-market 
interest rate loans must be given immedi- 
ate attention. The Supreme Court's 
decision in Dickman mandates 
consideration of all such loans from a gift 
tax perspective. The Internal Revenue 
Service has announced that, pending 
resolution by the Tax Court of the 
valuation issue, it will use the statutory 
interest rate for deficiencies and 
overpayments in determining the value of 
the gift that results from the use of money 
at below-market rates. Donors must 
analyze whether this will result in taxable 
gifts each year after the application of the 
annual exclusion (if available) and, if so, 
whether the income tax savings outweighs 
this disadvantage. 

If the proposed legislation concerning 
the income tax implications of interest-free 
and below-market interest rate loans is 
enacted into law, further consideration 
must be given to outstanding loans. 
Assuming no exceptions are available to a 
donor, conversion to statutory interest 
rates will probably be required 
immediately for demand loans and upon 
maturity for term loans in existence prior 
to the effective date of the statute; alterna- 
tively, repayment of the demand loan may 
be advisable. Of course, some income 
shifting may still be available if the donee is 
able to earn income at a rate higher than 
the prescribed statutory rate. BJ 
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Tax the 
Business Use Home 


by Timothy M. Mulligan 


ection 280A of the Internal 

Revenue Code provides in part 

that a taxpayer may deduct 

certain expenses incurred in the business 

use of the taxpayer’s personal residence to 

the extent the expense is attributable to a 

portion of the home which is used for 

business purposes and such use meets 
certain specific statutory requirements. ! 

This article explores these provisions 

regarding business use of a home in §280A, 

examines relevant case law, and analyzes 

the 1980 and 1983 proposed regulations 
pertaining to those portions of §280A. 


Business Use of a Home 

Section 280A provides that a 
homeowner may deduct certain expenses 
incurred in the business use of a dwelling 
unit provided the expense is attributable to 
a portion of the unit which is used exclu- 
sively and on a regular basis: __ 

A) [as] the principal place of business for any 
trade or business of the taxpayer; [or] 

B) as a place of business which is used by 
patients, clients, or customers in meeting or 
dealing with the taxpayer in the normal course 
of his trade or business. . . .? 

The definition of a “dwelling unit” 
includes not only a house, but may also 
encompass an “apartment, condominium, 
mobile home, boat or similar property, 
which provides basic living accommoda- 


tions such as sleeping space, toilet and 
cooking facilities.” Since the enactment of 
§280A, the definition of a dwelling unit has 
not been the source of a great deal of litiga- 
tion. What has been a much more contro- 
versial issue is the meaning of “principal 
place of business” in part (A) above. 


Principal Piace of Business 

On July 21, 1983, the Internal Revenue 
Service issued new proposed regulations 
for §280A.4 The new regulations provide 
that a taxpayer may have a principal place 
of business for each trade or business in 
which the taxpayer is engaged.5 However, 
prior to the new regulations, the 1980 
proposed regulations provided that the 
term “principal place of business”* meant 


the location of the taxpayer’s primary 


business even if the taxpayer were involved 
in a number of business activities.? The 
factors to consider in determining “princi- 
pal place of business” were: “(i) The 
portion of the total income from business 
activities which is attributable to activities 
at each location; (ii) The amount:of time 
spent in business activities in each location, 
and (iii) The facilities available to the 
taxpayer at each location.”* Thus, if a 
taxpayer had a home office in which he 
engaged in a business as a self-employed 
person, he could not deduct business 


expenses attributable thereto if the 
taxpayer's primary source of income was 
wages earned as an employee of another.® 

However, the Tax Court disagreed with 
the primary business portion of the 1980 
proposed regulation in Curphey v. 
Commissioner, 73 T.C. 766 (1980). 
Curphey involved a dermatologist who, as 
a second business, owned and managed six 
rental properties. Curphey deducted the 
business expenses incurred in the use of a 
room in his personal residence which was 
employed exclusively and on a regular 
basis as an office for his rental business. 
Curphey claimed the deduction despite the 
fact that his income as a dermatologist far 
exceeded his income from the rental 
business. Nevertheless, the Tax Court 
upheld Curphey’s deductions and found 
(in disagreement with the proposed 
regulations) no reason why a taxpayer 
could not have more than one principal 
place of business. 

The Tax Court determined that 
§280A(c)(1)(A) “requires a determination 
as to whether, with respect to a particular 
business conducted by a taxpayer, the 
home office was his principal place of 
conducting that business.” (Emphasis 
added) Congress adopted the Curphey 
holding in P.L. 97-119! and amended 
§280A(c)(1)(A) to allow a deduction for 
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business expense for a portion of a 
dwelling unit used exclusively and on a 
regular basis as the principal place of 
business for any trade or business of the 
taxpayer."! The 1983 proposed regula- 
tions for §280A reflect congressional intent 
and the Curphey decision.'? 

Principal Place. \f the taxpayer’s home 
is not used by patients, clients or cus- 
tomers, but the taxpayer wishes to deduct 
expenses incurred in the business use of the 
home, then the home must be the principal 
place for conducting the business in ques- 
tion. Thus, for example, a pharmacist who 
owns and operates a retail drug store may 
not deduct business expenses incurred in 
the use of his home in connection with his 
drug store business. In Eritzean v. Com- 
missioner, 43 T.C.M. (CCH) 1315 (1982), 
pharmacist Eritzean attempted such a 
deduction despite the fact that he did not 
deal with customers in his home. Instead, 
Eritzean claimed that he had two separate 
businesses: a pharmacist for the corpo- 
ration which owned his drug store and, 
secondly, the principal officer of said 
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corporation. The Tax Court, however, saw 
through this veil and held that the tax- 
payer was not entitled to the home office 
deduction because Eritzean was engaged in 
only one trade or business and the drug 
store itself was the principal place to 
Eritzean’s pharmaceutical business. 

Exclusively. The use of the home also 
must be exclusively for purposes of the 
business. Therefore, a taxpayer may 
deduct use of a room in her apartment for 
conducting a search for employment as a 
freelance actress, model or demonstrator. 
But, if the taxpayer also uses the room for 
personal purposes, she is not entitled to 
deduct business expense since the room is 
not being used solely and exclusively for 
business purposes.!3 

Regular Basis. That portion of the 
dwelling unit used in business must also be 
used on a regular basis for business acti- 
vities. If a taxpayer uses a room in his 
home intermittently to manage his farm 
properties, the taxpayer is not entitled to 
deduct expenses in connection with the use 
of the room. The Tax Court in Borom v. 
Commissioner, 41 T.C.M. (CCH) 179 
(1980), held that a taxpayer attempting 
such a deduction must use the room ona 
regular basis. However, as the above cases 
illustrate, if a portion of the taxpayer's 
home is used exclusively and on a regular 
basis as the principal place of any business, 
the taxpayer may deduct business expenses 
incurred in such use. 

Use by Patients, Clients or Customers. 
A taxpayer may also deduct business 
expenses incurred in the use ofa portion of 
a dwelling unit which is employed 
exclusively and ona regular basis as a place 
of business used by patients, clients or 
customers in meeting or dealing with the 
taxpayer in the normal course of the tax- 
payer’s trade or business.'4 Section 
1.280A-2(c) of the 1983 proposed regula- 
tions provides that a home is used in the 
normal course of a taxpayer's business 
“only if the patients, clients or customers 
are physically present on the premises; 
conversations with the taxpayer by 
telephone do not constitute use of the 
premises by patients, clients or 
customers.”'S Prior to the 1983 proposed 
regulations, there had been a great deal of 
controversy regarding telephone conver- 
sations between the taxpayer and _ his 
patients, clients or customers. This contro- 
versy was illustrated in Green v. Commis- 
sioner, 78 T.C. 428 (1982). 

Green concerned an account executive 
whose duties included managing seven 
condominium units for a real estate de- 
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velopment corporation. Due to the nature 
of his duties, Green was in the office pro- 
vided by his employer only 20 percent of 
the working day. As a result, Green was 
required to receive a substantial number of 
evening phone calls at his home from his 
employer's clients. These calls at home 
averaged two’and one-fourth hours per 
night, five nights a week. Green claimed a 
business deduction on his return for the 
cost of maintaining an office in his home. 


he full Tax Court, in an eight 

to seven decision, held that the 

taxpayer was entitled to the 
deduction. The court decided that the 
office in Green’s home was utilized 
exclusively and ona regular basis as a place 
of business used by clients or customers in 
meeting or dealing with Green in the 
normal course of his business.'* The court 
held that nightly telephone contact con- 
stituted “meeting or dealing” with the 
taxpayer in a practical business sense. The 
majority decided that telephone use con- 
stituted sufficient contact, since neither the 
proposed regulations nor the legislative 
history required “in person” contact. 

The disagreement between the majority 
and dissenting opinions centered around 
the language of the statute. The majority 
apparently decided that “meeting or 
dealing with” the taxpayer included 
dealing with the taxpayer on the phone. 
The majority indicated that the inclusion 
of “or dealing with” implied that an actual 
physical confrontation was not required. 

In contrast, the dissenters were troubled 
by the phrasing “used by . . . clients or 
customer in. . . dealing with the taxpayer.” 
The dissenters decided that the clients were 
not “using” the taxpayer’s home office 
when the clients initiated calls to the 
taxpayer. Therefore, Green did not meet 
the specific statutory requirement of 
§280A(c)(1)(B) that the home office be 
“used” by clients. 

The government appealed the decision 
to the Court of Appeals for the Ninth 
Circuit.'” The court of appeals agreed with 
the dissenters in the Tax Court and re- 
versed the Tax Court decision. The court 
of appeals held that Green’s clients and 
customers did not “use” Green’s home 
office when they called Green at home and, 
accordingly, Green did not meet the 
statutory requirements. The court decided 
that Green’s clients could not “use” Green's 
home office unless they had physical 
contact with it. The court agreed with the 
Internal Revenue Service’s viewpoint that 
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“dealing with” did not refer to a telephone 
conference but, instead, could refer to 
personal contact through which a deal is 
arranged or to contact with the taxpayer's 
employee or agent, while “meeting” refers 
to personal contact with the taxpayer. 

As part of its authority, the court of ap- 
peals cited Cousino v. Commissioner, 679 
F.2d 604 (6th Cir. 1983), cert. denied 103 
S.Ct. 451 (1982), as the only other circuit 
court of appeals to pass on this issue.'8 
Cousino was a junior high school teacher 
who apportioned part of the space in his 
mobile home as an office. The Sixth 
Circuit held that Cousino’s students and 
their parents did not use the home office 
since none of them ever visited Cousino at 
his home.!® This was true despite the fact 
that Cousino did speak occasionally with 
his students’ parents. on the phone. 
However, Cousino was not using the home 
office for the convenience of or at the 
request of his employer, one of the require- 
ments of §280A(c)(1). Nor was Cousino 
regularly engaged in phone conversations 
with his students’ parents. Therefore, 
Cousino did not meet the two essential re- 
quirements of §280A(c)(1): convenience of 
his employer and regular use for business 
purposes. For the Ninth Circuit to have 
relied on Cousino as authority in Green 
was tenuous at best. Green was using his 
home for the convenience of his employer 
and Green received calls ona regular basis. 
The facts in Cousino and Green contain 
those essential differences. 


urthermore, one of the con- 
cerns expressed by the Ninth 
Circuit should be laid to rest. 
The court of appeals expressed fear that 
allowing Green a business deduction 
for his home office would force the 
Internal Revenue Service to face “an 
impossible task of policing home office 
deductions. Any sales or service person 
may be available for business calls at home 
and could claim a deduction by labeling 
space as a telephone room.”° However, 
this really was nota problem in Green since 
Green established that the area was used 
exclusively and on a regular basis to 
receive calls initiated by his clients.24 This 
requirement of §280A(c)(1) of dealing with 
clients or customers on a regular basis 
negates the fear expressed by the Ninth 
Circuit that a service person who receives 
calls only occasionally or infrequently 
would be eligible for a home office de- 
duction. 
While the 1983 proposed regulations at- 


tempted to lay to rest the telephone con- 
versation controversy, there is a strong 
argument in favor of the interpretation 
given the statute by the majority of the Tax 
Court. Requiring an actual physical 
meeting in order to fulfill the requirement 
of “deaing with” is more restrictive than 
the statutory language implies. It is true, as 
the Tax Court noted, that the drafters of 
§280A(c)(1)(B) probably had in mind the 
doctor, dentist or lawyer who maintains a 
home office (in addition to a business 
office) where he meets patients or clients.?2 
However, the Tax Court was only 
speculating, and the fact is that 
§280A(c)(1)(B) also includes nonprofes- 
sionals who have businesses in their 
homes. Furthermore, the statute reads 
“meeting or dealing with.”?3 The insertion 
of “or” between “meeting” and “dealing 
with” implies that “dealing with” has a 
different meaning than a physical meeting 
with the taxpayer. “Dealing with” has a 
much broader context than just a physical, 
face-to-face meeting; it is certainly possible 
for people to “deal with” each other over 
the telephone. At present, the 1983 
proposed regulations and the Ninth 
Circuit’s opinion in Green are the 
authority on this issue. 

Separate Structure. Section 280A(c)(1) 
(C) provides that a taxpayer may deduct 
business expenses incurred with regard toa 
separate structure used exclusively and on 
a regular basis in connection with the 
taxpayer's trade or business.24 The 1980 
proposed regulations provide that the 
separate structure must be appurtenant to, 
but not attached to, the taxpayer's 
dwelling.25 Thus, a taxpayer who uses a 
carport attached to his home and attempts 
to qualify for a deduction under §1280A(c) 
(1)(C) will not be eligible for a deduction 
because the carport is not a separate struc- 
ture.26 Examples of a qualifying separate 
structure are outlined in the 1980 proposed 
regulations and include an artist's studio, a 
florist’s greenhouse, and a carpenter's 
workshop.2”? There. is little case law 
concerning §280A(c)(I(C), indicating 
there are either few people who take 
advantage of it or, more likely, that this 
section is an example of a straightforward, 
mechanical type of qualification. 

Convenience of the Employer. As 
alluded to in the discussion of Cousino v. 
Commissioner above, §280A also provides 
that in addition to the requirements 
outlined previously, in the case of an 
employee the business deductions are only 
allowable if the exclusive use of the home 
office is for the convenience of the tax- 
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payer’s employer.?* This was one of the re- 
quirements the taxpayer in Green had to 
and did meet in order to attempt to qualify 
for a home office deduction.2” The con- 
venience of the employer requirement is 
also one of the reasons teachers are almost 
universally denied home office deductions 
since such a home office is usually main- 
tained for the teacher’s convenience, not 
his. employers’. In addition, the home 
office is usually not the teacher's principal 
place of business. 

Weightman v. Commissioner, 42T.C.M. 
(CCH) 104 (1981), is an example of a 
typical teacher case. Weightman was a 
college sociology protessor who main- 
tained an office in his home in order to 
fulfill the normal obligation inherent in 
teaching (i.e., grading exams, preparing 
lectures, etc.) and to conduct research in 
the area of sociology. Weightman felt his 
research activities were important because 
they were the best way to gain promotion 
and tenure at his school. Weightman also 
asserted that he felt his office on campus 
was not safe because the school had been 
the target of a number of takeovers 
recently by the students. In spite of this, the 
Tax Court denied Weightman’s home 
office deduction because the home office 
was not maintained for the convenience of 
his employer and because the home office 
was not Weightman’s principal place of 
business. In light of this holding, 
probably one of the few teachers who 
would be able to take a home office 
deduction would be a private tutor whose 
students come to his home (thereby fulfill- 
ing the principal place of business require- 
ment) or a teacher who is requested by his 
employer to have a home office where the 
teacher meets with students and/or 
parents in the normal course of the 
teacher's duties. 


“| didn’t call you, Smith. That was a sonic 
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Storage Unit. §280A(c)(2) provides that 
a taxpayer may deduct business expenses 
for that portion of a dwelling which is used 
on a regular basis as a storage unit for the 
inventory held for use in the taxpayer's 
trade or business of selling products at 
retail or wholesale, but only if the dwelling 
unit is the sole fixed location of such trade 
or business.*! The 1980 proposed regula- 
tions explain that the storage space 
includes only the space actually used for 
storage. Therefore, if a taxpayer stores 
inventory in one part of his basement, the 
taxpayer may deduct expenses attributable 
to only that portion of the basement used 
for storage even if the rest of the basement 
is not being used for any purpose.*? 


Sole Fixed Location 

An example of a storage unit case is 
Garvey v. Commissioner, 43 T.C.M. 
(CCH) 1003 (1982). Garvey was a pharma- 
cist employed at a pharmacy in Santa Ana, 
California. In connection with his job, 
Garvey stored prescription drugs for the 
pharmacy in his garage. (The pharmacy 
lacked the space needed for storage and 
was unable to expand its premises.) To 
support his claim of a deduction, Garvey 
submitted a report by an inspector for the 
California State Board of Pharmacy which 
noted that the storage area at the 
pharmacy was inadequate for the stock on 
hand and California state law required that 
prescription drugs remain under lock and 
key at all times with the key in the sole 
possession of the pharmacist. Despite this 
argument, the Tax Court denied Garvey’s 
business deductions for storage use of his 
garage because Garvey’s home was not the 
“sole fixed location” of the pharmaceutical 
business as required by §280A(c)(2). The 
pharmacy was the sole location of the 


business. Garvey illustrates that it is nota 
question of whether the storage space is the 
sole storage space of the business, but 
whether the dwelling unit containing the 
storage space is the sole fixed location of 
the business. 


Selling Products at a Wholesale or 
Retail Level 

Another requirement of §280A(c)(2) 
was exemplified by Drucker v. Commis- 
sioner, 77 T.C. 867 (1981), aff'd. in part 
and revd. in part, 697 F.2d 46 (2nd Cir. 
1982). Drucker was an attorney who used a 
room in his personal residence solely to 
store law books and files from his practice. 
Drucker attempted to deduct the expenses 
associated with the room, claiming it was 
used as a storage facility. The Tax Court, 
however, disallowed the deduction 
because Drucker was not engaged in a 
“trade or business of selling products at a 
wholesale or retail” level;34 the items stored 
must be inventory of the business. The 
broad language of the Tax Court, however, 
implies that an attorney, or perhaps any 
service professional, is not engaged in 
“selling products” and thus is ineligible for 
§280A(c)(2) treatment. But what if, instead 
of books and records, Drucker has stored 
boilerplate wills and pension plans which 
he regularly “sold” to clients? If Drucker’s 
sole office location was in the same 
dwelling as the storage area, he could argue 
that he does meet the requirements of 
§280A(c)(2). The same would appear to be 
true for the orthodontist whose only office 
is in his home and who uses a separate 
room in his home for storing metal and 
wire for use in braces and retainers. There 
are no reported cases to date involving 
facts similar to these hypotheticals, but if 
such a situation were to arise the taxpayer 
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would have an interesting argument. 


§280A vis-a-vis §1034 

One point of which taxpayers should be 
aware before taking advantage of §280A is 
that the portion of the taxpayer’s personal 
residence used in business for purposes of 
§280A will not be eligible for §1034 
rollover treatment upon the sale of the 
taxpayer’s home. Section 1034 provides 
that if property (hereinafter ‘old 
residence”) used by the taxpayer as his 
principal residence is sold by the taxpayer 
and within two years before or after the 
sale of the old residence the taxpayer 
purchases a new dwelling to be used as his 
principal residence, gain (if any) from the 
sale of his old residence shall be recognized 
only to the extent the sales price of the old 
residence exceeds the cost of the new 
residence.*4 Thus, a taxpayer may rollover 
the gain realized from the sale of his old 
residence into the purchase of his new 
residence as long as the taxpayer’s new 
residence costs more than the selling price 
for his old residence. 

However, if a portion of the taxpayer's 
personal residence is the basis for the 
business use of the home deduction under 
§280A, that portion so used is not eligible 
for §1034 treatment.35 Thus, for the 
portion of the taxpayer’s home which is 
used in business, .the taxpayer will 
recognize a capital gain just as any 
taxpayer would upon selling business 
property. The remaining portion of the 
home which is used as a personal residence 
is eligible for §1034 treatment. This 
restriction on the rollover of the sales price 
also applies if only a portion of the 
taxpayer's new residence is to be used as a 
personal residence and a portion is to be 
used for business. In that case, only so 
much of the cost of the new residence 
allocated to its use as a personal residence 
will be eligible for determining the cost of 
the new residence under §1034.%6 

For example, assume that in January 
1975, a taxpayer purchases a home 
(hereinafter “old residence”) for $50,000. 
The old residence was used by the taxpayer 
as his personal residence. In addition, the 
taxpayer used 20 percent of his old 
residence exclusively and ona regular basis 
as an office in which to see patients in con- 
nection with the taxpayer's occupation asa 
medical doctor. In connection with this 
use, the taxpayer claimed deductions for 
the business use of the old residence under 
280A for every year in which the taxpayer 
owned the residence. 

In April 1982, the taxpayer sold the old 


residence for $100,000 and purchased a 
new residence for $150,000. No portion of 
the new home will be used in connection 
with the taxpayer's business. Because 20 
percent of the old residence was used in 
connection with a business and tax de- 
ductions were claimed for that business use 
under §280A, the taxpayer must rec- 
ognize a capital gain on the sale of that 
portion of the old residence used in his 
business.*” The capital gain will be the sales 
price of the portion of the residence used in 
business (20 percent of $100,000 or 
$20,000) less the taxpayer’s basis (20 
percent of $50,000 or $10,000). Therefore, 
the taxpayer must recognize a long term 
capital gain of $10,000 in connection with 
the sale of his old residence. 


n addition, only 80 percent of 

the total sales price of the old 

residence (i.e., $80,000) may be 
rolled ove nto the price of a new principal 
residence.*8 This result is logical because 
only 80 percent of the former home was 
used as a principal residence, while 20 
percent was used as a business office. 

This separation between personal and 
business use for purposes of §1034 also 
applies to any new residence purchased. 
For example, assume the same figures as 
were involved in the prior example and 
further assume that the taxpayer did not 
use any portion of the old residence as a 
business. Continue to assume that the 
taxpayer intends to use 25 percent of the 
new residence as an office in connection 
with his business. In this situation, the 
purchase price of the new residence for 
purposes of §1034 will be considered to be 
only 75 percent of the actual purchase 
price.?? 

One possible exception exists to this 
personal residence/business use rollover 
dilemma, or at least a way of mitigating its 
effect. In Revenue Ruling 82-26,4 a 
taxpayer used a portion of his principal 
residence as an office in connection with 
his occupation as a school teacher. For the 
years 1971 through 1975, the taxpayer 
claimed a deduction under §162 with 
regard to maintaining a business office in 
his home. In 1976, §280A became effective, 
and the taxpayer was no longer able to 
deduct his expenses incurred in the 
business use of the home even though he 
continued to maintain a home office. The 
Internal Revenue Service ruled that upon 
the taxpayer’s subsequent purchase of 
another principal residence in that same 
year, the taxpayer need not allocate any of 
the gains on the sale of the old residence 


between business and personal use as 
required under the regulations for §1034.4! 

Therefore it appears that if in the year of 
sale the taxpayer does not meet the §280A 
standards, he is entitled to §1034 rollover 
treatment with regard to the entire 
property. Thus, a taxpayer v’ho knows he 
wants to sell his home ina ce, .ain year may 
consider ceasing the business use of his 
home for that year (assuming, of course, 
that the taxpayer would otherwise meet the 
§280A standards). Obviously this requires 
a balancing of the economic benefits of the 
§1034 rollover treatment against the lost 
revenue and deductions resulting from 
ceasing business activities. But it is not in- 
conceivable that in some cases a taxpayer 
may find it is to his economic benefit to 
cease operating the business at least for the 
year in which he plans to sell his home in 
order to qualify for the §1034 treatment. 


Calculating the Deduction for 
Business Expenses 

The next logical question to address is 
just what expenses may be deducted and 
how the deductions are calculated. First, it 
is important to realize that certain 
expenses incurred with ownership of real 
property may always be deducted in full 
regardless of whether the property is used 
in a business.42 These expenses include 
interest paid or accrued within the taxable 
year of indebtedness} and real property 
taxes paid or accrued during the taxable 
year.*4 For example, if a taxpayer incurred 
expenses of $1,000 in interest and $1,000 in 
taxes in a taxable year on his real property, 
the taxpayer would -be entitled to deduct 
the entire $2,000 regardless of whether the 
property was used in a business. 

Even if the property were used in a 
business and the taxpayer's total income 
from the business for the year was only 
$500, the taxpayer could still deduct the 
entire $2,000 and offset his $1,500 loss 
against any other income the taxpayer may 
have that year. In addition, losses arising 
from fire, storm, theft or other casualty 
may be deducted regardless of whether the 
property was used in a business.45 

With regard to other expenses, the 
question then becomes whether a portion 
of the dwelling was used in a trade or 
business in a manner that qualifies under 
§280A. If so, then the taxpayer may deduct 
business expenses which do not reduce his 
basis in the property and, finally, expenses 
which do reduce his basis in the property 
(e.g., depreciation), in that order, incurred 
up to the amount of gross income the 
business realized that year.4* For example, 
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suppose a business operated from a 
portion of the taxpayer's dwelling, 
qualifying for §280A treatment, and had 
income during the taxable year of $4,000 
with interest expense of $1,500; taxes of 
$1,500; maintenance of $1,000; and 
depreciation of $1,000. The taxpayer could 
always deduct the $1,500 of interest and 
$1,500 of taxes incurred. This leaves only 
$1,000 of the original $4,000 of gross 
income remaining. The 1980 proposed 
regulations require that any deductions 
which reduce the basis of the property be 
deducted last.47 Therefore, the taxpayer 
must next deduct his $1,000 of 
maintenance expense. Since the taxpayer 
has now totally offset his gross income 
against his expenses, he may not deduct 
any of the depreciation expenses.** 
However, assume that instead of gross 
income of $4,000, the taxpayer had gross 
income of $6,000 in the year in question. 
Assume further that all other costs are the 
same. In this situation, the taxpayer would 
first deduct his $1,500 of interest expense 
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and his $1,500 of taxes. This would reduce 
gross income to $3,000. Next, the taxpayer 
would deduct his $1,000 of maintenance 
expenses. Now the gross income which has 
not been offset by expenses is $2,000. Since 
there is gross income remaining of $2,000, 
the taxpayer may deduct his entire $1,000 
of depreciation. This leaves the taxpayer 
with a net income for the year from the 
business of $1,000. 


Conclusion 

Section 280A of the Internal Revenue 
Code is a provision which can provide tax 
benefits to many taxpayers. However, 
before a taxpayer attempts to take 
advantage of these tax savings, he should 
be aware of the requirements of §280A, as 
well as some of its possible drawbacks. The 
taxpayer should keep in mind the fact that 
the amount of his basis-reducing 
deductions will be limited to the income 
derived from the business, as well as the 
ramifications of §280A on §1034 when the 
taxpayer sells his personal residence. 
Nevertheless, §280A provides an 
opportunity for significant tax planning 
for many taxpayers who maintain an office 
in their homes and meet the requirements 
of §280A. BJ 
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added). 

Treas. Reg. §1.280A-2(b) (1983). 

13 Weiner v. Commissioner, 40 T.C.M. (CCH) 
977, 978 (1980) (citing S. Rep. No. 938, 94th 
Cong., 2nd Sess. Ir, reprinted in 1976 U.S. CODE 
Conc. & Ap News 3439; H.R. Rep. No. 658, 94th 
Cong., 2nd Sess. Ir, reprinted in 1976 U.S. CODE 
Conc. & AD News 2897; see also Weightman v. 
Commissioner, 42 T.C.M. (CCH) 104 (1981). 
The Tax Court held that had Weiner divided the 
portion of the room used for business from the 
portion used for personal purposes with a 
partition, she may have been able to deduct 
expenses attributable to that portion of the 
room used for business. The court indicated that 
such a division is one factor a court must weigh 
in determining exclusive use. However, the 1983 
proposed regulations provide that while a 
portion of the home must be used exclusively for 
business purposes in order to take advantage of 
the §280A deduction, it is not necessary that a 
portion of a room used exclusively for business 
be separately identifiable by a permanent 
partition. Treas. Reg. §1.280A-2(g)(1). 

§280A(c)(1)(B) (1978). 

'STreas. Reg. §1.280A-2(c) (1983). 

'6The Tax Court also found that Green's 
home office was maintained for the convenience 
of his employer. In the case of an employee, con- 
venience of the taxpayer's employer is another 
requirement of §280A(c)(1). Therefore, it was 
essential Green meet this test. 

17707 F.2d 404 (9th Cir. 1983). 

at 406-07. 

19679 F.2¢ at 605. 

20707 F.2d at 407. 

178 T.C. at 430. 

22 at 434. 

31.R.C. §280A(c)(1)(B) (1980). 


"You're working too hard, Ralph." 
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§280A(c)(1)(C) (1980). 

*5 Treas. Reg. §1.280A-2(d) (1980). 

26 Borom v. Commissioner, 41 T.C.M.(CCH) 
179, 185 (1980). 

27Treas. Reg. §1.280A-2(d) (1980). 

§280A(c)(1) (1978). 

2978 T.C. at 432. 

“For additional examples of teacher-home 
office cases, see Taylor v. Commissioner, 43 
T.C.M.(CCH)727 (1982); Strasser v. Commis- 
sioner, 42 T.C.M. (CCH) 1125 (1981); Chauls v. 
Commissioner, 41 T.C.M. (CCH) 234 (1980): 
and Kastin v. Commissioner, 40 T.C.M. (CCH) 
1071 (1980). 

MER.C. §280A(c)(2) (1978). 

Treas. Reg. §1.280A-2(e) (1980). 

33 Drucker involved a number of issues 
beyond just the storage unit question. The entire 
case was appealed to the Second Circuit as 
Drucker v. Commissioner, 697 F.2d 46 (2nd Cir. 
1982). The court of appeals affirmed the storage 
unit portion of the Tax Court's opinion. For a 
case similar to Drucker but involving an 
orthodontist, see Pearson v. Commissioner, 43 
T.C.M. (CCH) 1508 (1982). 

41.R.C. §1034(a)( 1978). 

Treas. Reg. §1.1034-1(c)(3)(ii) (1960). The 
two-year election period prior to or after the sale 
or exchange of a principal residence applies to 
residences sold or exchanged on or before July 
20, 1981. Economic Recovery Tax Act, Pub. L. 
No. 97-34, §122, 95 Stat. 197 (1981). With regard 
to residences sold before July 20, 1981, the 
taxpayer could elect the two-year period by July 
20, 1981, if he was still within his permissible 
election time as specified under the old election 
period. The old election period was 18 months 
before or after the sale or exchange of a principal 
residence. Notwithstanding this, a taxpayer may 
elect to be treated under the old election period 
of 18 months if he sold or exchanged his 
principal residence on or beforé August 13, 
1981. Technical Corrections Act Pub. L. No. 97- 
448, §101(d), 96 Stat. 2366 (1982). 

Treas. Reg. §1.1034-1(c)(3)(ii). 

37 Jd.; see also Rev. Rul. 82-26, 1982-1 C.B. 
114. 

Treas. Reg. §1.1034-1(c)(3)(ii) (1960); see 
also, Rev. Rul. 82-26, 1982-1 C.B. 114. 

Treas. Reg. §1.1034-1(c)(3)(ii) (1960). 

4 Rev. Rul. 82-26, 1982-1 C.B. 114. 

4!]d. at 116; see also Treas. Reg. §1.1034- 
1(c)(3)(ii) (1960). 

421.R.C. §212 (1978). 

431.R.C. §163(a) (1978); see also Treas. Reg. 
§1.280A-2(i)(5)(i) (1980). 

41T.R.C. §164(a)(1) (1978); see also Treas. 
Reg. §1.280A-2(i)(5)(i) (1980). 

451.R.C. §165(c)(3) (1978). 

4 Treas. Reg. §1.280A-2(i)(5)(ii) & (iii) (1980). 

47 Treas. Reg. §1.280A-2(i)(5)(iii) (1980). 

4 TLR.C. §280A(c)(5) (1978). Under §183 of 
the Code, the taxpayer's basis in the business 
portion of the home would not be reduced if the 
taxpayer was not allowed to deduct his deprecia- 
tion expense. Treas. Reg. §1.183-1(b)(3) 
example 2(iv) (1972). Basis is only reduced by 
the amount of depreciation which the taxpayer 
is allowed to deduct. The 1980 proposed 
regulations for §280A did not address this issue 
of whether basis is reduced when depreciation is 
not allowed. However, §183 and §280A are 
related provisions and it would seem logical to 
assume that basis is not reduced if depreciation 
may not be expensed. 
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Annual 


REPORTS 


Administrative Law 


The Administrative Law Section 
achieved its major goals of sponsoring and 
holding Florida’s Second Annual 
Administrative Conference, expanding the 
section newsletter, and participating in 
The Florida Bar's Long Range Planning 
Committee’s examination of the relation- 
ship between sections and the Bar. In 
addition, the section has adopted a special 
long range goal of supporting the hearing 
olficers at the Division of Administrative 
Hearings. 

Second Annual Administrative Con- 
ference: The Second Annual Administra- 
tive Conference was held in Tallahassee on 
March 2 and 3. Florida is the only state to 
hold such a conference. The purpose was 
to bring representatives from the appellate 
court system, the press, state and local 
government, the legislature, the private 
and public bar, and private citizen groups 
to discuss and debate issues about govern- 
ment decisionmaking. The Florida 
Administrative Conference was loosely 
patterned after the Federal Administrative 
Conterence. 

The 1984 Administrative Conference 
concluded with six recommendations, in- 
cluding addressing enhancement of the 
stature and delerence given to hearing 
officers in the Division of Administrative 
Hearings, and focusing agencies’ responsi- 
bilities in light of enhanced stature and role 
of hearing officers. A report of the issues 
and recommendations considered by the 
conference will soon be available and will 
include transcripts of the plenary sessions 
of the conference.. The reports will be 
distributed to public libraries, the legisla- 
ture, and state agencies. 

We appreciate the tireless efforts of the 
conference chairman, George L. Waas, 
and the Administrative Law Section coor- 
dinator, Betty Ereckson, in putting this 
year’s conference together. Anyone 


interested in requesting a copy of the final 
report should contact George L. Waas, c/o 


SECTIONS 


the Administrative Law Section, The 
Florida Bar. 


Support for Division of Administrative 


Hearings: The Administrative Law 
Section has formally adopted a goal in sup- 
port of upgrading the salaries and posi- 
tions of hearing officers in the Division of 
Administrative Hearings. The Division 
was created 10 years ago to provide a cadre 
of independent hearing officers to conduct 
unbiased hearings about disputed agency 
action. The hearing officers have proved 
themselves and earned the respect of all 
who go before them. They are expected to 
hold hearings anywhere in the state 
convenient to the parties. They are 
expected to write detailed, well-reasoned 
orders on all cases. Many cases require 
several days of trial and include issues 
worth millions of dollars or issues affecting 
the professional livelihood of people 
licensed by the state. Their caseload has 
grown from about 1,200 in 1975 to over a 
projected 5,000 for this year. Currently, 
there are about 18 hearing officer 
positions. This creates a severe workload 
for the hearing officers. Yet, they only have 
10 secretaries, no law clerks, no assistants 
and no word processing equipment. They 
are expected to perform tirelessly, but ata 
pay level which is not commensurate with 
the responsibility. 

There has not been a high turnover at the 
Division because of the dedication of those 
who have served. But the pressure is finally 
being felt. During the last six months, five 
hearing officers have left the Division. 

High quality hearing officers with 
sulficient time and resources to provide 
high quality resolution of administrative 
cases is essential to successful operation of 
the Administrative Procedures Act. The 
Administrative Law Section urges Bar 
members to join the section in supporting 
the Division. The positions and salaries 
and office support of the hearing officers 
must be upgraded to keep and attract the 
high quality of lawyers needed to properly 
do the job. 
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Section Newsletter: We are very proud 
of the efforts of section member, Drucilla 
Bell, who has edited and published the Ad- 
ministrative Law Section Newsletter. The 
Newsletter includes articles about various 
aspects of administrative law, case 
summaries of significant administrative 
law decisions and information about the 
section. The News/etter is mailed 
periodically to all section members. Bar 
members may request a copy by writing the 
section through The Florida Bar. 

Florida Bar Long Range Planning 
Committee Report: Representatives from 
the Administrative Law Section accept- 
ed the invitation of The Florida Bar Long 
Range Planning Committee to participate 
in the committee’s study of the rela- 
tionship between sections and the Bar. The 
Long Range Planning Committee has 
issued its report. The various sections can 
form a strong system within the Bar to 
provide an opportunity for lawyers with 
varied backgrounds to express varying 
viewpoints in a harmonious manner. We 
should continue to work to strengthen the 
section system and not allow it to be 
diluted. The Long Range Planning 
Committee report shows a wise under- 
standing of the section system and should 
be carefully considered by each of us 
concerned in maintaining a strong Florida 
Bar. 

CLE Programs: The section’s CLE 
Committee under the co-chairmanship of 
Deborah J. Miller and Morton Morris has 
again successfully sponsored one CLE 
program on various aspects of administra- 
tive law during the past fiscal year. The 
section will continue to sponsor CLE 
programs of interest throughout the state 
to provide lawyers with educational 
opportunities in the various aspects of 
administrative law. 

Florida Bar Journal Articles: Under the 
editing of Krank Vickory, the section has 
offered five articles for The Florida Bar 
Journal on topics ranging from rezoning 
by the administrative process, health care 


REPORTS 


organizations and national labor relations, 
PERC, to emergency suspension orders by 
agencies and the “taking issue.” The 
section expresses a concern that there are 
not enough Journal articles published by 
and for the sections. Articles published for 
the various sections expose us to a variety 
of ideas and keep _us informed of points of 
law about which we may not otherwise 
have time to learn. The Administrative 
Law Section commends the editorial staff 
of the Bar Journal tor publishing a high 
quality Journal but urges publication of 
more section articles. 

Annual Meeting: The Administrative 
Law Section will be holding its annual 
meeting in conjunction with The Florida 
Bar convention on June 21, 1984. The 
section’s Annual Meeting Committee, co- 
chaired by Charles Tunnicliff and Cynthia 
S. Tunnicliff, have planned a luncheon in 
conjunction with the Labor and Employ- 
ment Law Section and the Local Govern- 
ment Law Section. The luncheon speaker 
will be Fred Graham, CBS Capitol 
correspondent. Anyone interested in the 
luncheon is invited to contact the section 
through The Florida Bar for tickets. Any- 
one interested in learning more of the Ad- 
ministrative Law Section is invited to a 
reception to be held jointly with the Labor 
and Employment Law Section and the 
Local Government Law Section on June 


PAUL WATSON LAMBERT 
Chairman 


Corporation, Banking and 
Business Law 


The Corporation, Banking & Business 
Law Section has been active during the 
1983-84 Bar year. 

The section has sponsored six 
continuing legal education programs: five 
of the programs covered various aspects of 
the substantive law of bankruptcy, 
securities, financial institutions, commer- 
cial litigation and commercial loans. The 
sixth program dealt with the management 
of an in-house legal department and its re- 
lationship with outside counsel. The six 
programs sponsored by the section were 
attended by approximately 1.100 persons 
and included presentations by governmen- 
tal officials, accountants, businessmen, 
scholars, and attorneys both trom Florida 
and a number ol other states. Most of the 
out-ol-state attorneys are nationally 
known in their fields of expertise. The 
section’s objective has been and continues 
to be the provision of the highest quality of 


legal education programs. The section 
believes that it met that objective during 
the 1983-84 Bar year. 

In addition to continuing legal 
education programs, the section sponsors 
several publications. The Bankruptcy Com- 
mittee publishes the Bankrupicy Law Case 
Notes, the Antitrust Committee distributes 
the Florida Antitrust Newsletter, and the 
section publishes its own newsletter and 
provides articles for The Florida Bar 
Journal. All of these publications have 
been favorably received. 

The section has also devoted a 
substantial amount of its time to review 
and discussion of a variety of legislative 
projects. Various committees initiated or 
continued the analysis of a variety of 
existing statutes and proposed legislation, 
recommending appropriate changes. The 
same committees followed the develop- 
ment of the law resulting from judicial de- 
cisions. For example, the Corporations 
Committee recommended several changes 
in the General Corporation Act, the Not- 
For-Protit Corporation Act, and the Uni- 
form Limited Partnership Act. The Patent, 
Trademark and Copyright Committee as- 
sisted the Secretary of State's Office in de- 
veloping a manual for trademark registra- 
tion. The executive council of the section, 
which met five times during 1983-84, also 
revised the section’s bylaws and, if 
approved by the Board of Governors, they 
will become effective for the 1984-85 Bar 
year. The executive council also simplified 
the section’s structure by consolidating 
several committees. 

In conclusion, | would like to thank the 
members of the executive council, without 
whom the section could not have carried 
out its work. I would also like to encourage 
all members of the section to attend the 
executive council and committee meetings 
and to participate actively in the work of 
the section. 


JAMES W. AUL1 
Chairman 


Criminal Law 


The section has continued existing pro- 
grams and initiated new ones to meet areas 
of pressing concern. Two new committees 
that were established for this purpose are 
the Morality in Reverse Sting Operations 
Committee chaired by Richard Barest of 
Lakeland and the Equity in Forfeiture 
Proceedings Committee chaired by Bill 
Vose of Orlando. 

The CLE Committee chaired by Jon A. 
Sale of Ft. Lauderdale presented three 
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timely and informative section seminars. 
Due to the interest in sentencing guidelines 
and alternatives of incarceration from the 
Governor’s office and elsewhere, the sec- 
tion presented an additional seminar on 
the new Sentencing Guidelines. Randy 
Berg, Miami, chairman of the Sentencing 
Committee, was in charge of this seminar. 
Berg and his committee are to be com- 
mended for the fine job they did in putting 
the seminar together. 

One of the most important projects of 
the section has been the expansion and 
continuation of the training program for 
prosecutors and public defenders, a pro- 
gram begun by the section almost six years 
ago and one that has proved inordinately 
successful. Since the training program’s 
funding has been assumed by the state, the 
primary function of the section has been to 
train the teachers. We have sent many to 
the National Institute for Trial Advocacy 
and plan to train as many as possible over 
the next few years. In addition, the training 
program has been expanded from Gaines- 
ville to include the Tampa-St. Petersburg 
area and Miami. 

The newsletter continues to be one of the 
important aspects of the section. Michael 
Salnick, Palm Springs, has done an excel- 
lent job as editor again this year, making it 
one of the more practical publications 
available for both prosecutors and defense 
attorneys. 

The section continues to award the Selig 
I. Goldin Memorial Award to the out- 
standing attorney in the State of Florida 
who has contributed significantly to the 
criminal justice system. Last year’s recipi- 
ent was Albert Datz of Jacksonville. Datz 
received the award at the section luncheon 
meeting of The Florida Bar annual con- 
vention at Walt Disney World. 

A state policy of certification of a spe- 
cialty in the criminal law area has been 
adopted by the section and must now be 
submitted to the Board of Certification 
and Designation for advisement. Earlier 
this year a vote of the members of the 
section showed more than 80 percent of 
those responding to be in favor of such a 
specialty. Chairman Don Lykkebak and 
his committee have worked very hard to 
accomplish this goal. 

With regard to legislation, the section 
reviewed many bills affecting the criminal 
justice system and went on record with the 
Board of Governors with regard to a 
number of those bills. I would like to thank 
all of the members of the executive council 
for their support during my term as chair- 
man. The section is dne of the most 


productive sections of The Florida Bar and 
it has been a pleasure to be the section 
chairman this 1983-84 year. 


JUDGE MARVIN MOUNTS © 


Chairman 


Economics and 
Management of 
Law Practice 


The Economics and Management of 
Law Practice Section has had one of its 
most active years since it was established in 
1978. Membership in the section has in- 
creased due to distribution of complimen- 
tary copies of the section’s outstanding 
newsletter. 

The newsletter has been published four 
times this year. Issues included articles to 
assist the sole practitioner, a dissolution of 
marriage system, and dedicated and un- 
dedicated word processors. Computer 
Corner, Forms and Systems, and Stamp 
Collection columns in each issue informed 
the reader of innovative ways to simplify 
procedures in the law office. 

In January, the section cosponsored 
with the ABA a seminar on Affordable 
Automation for Smaller Law Offices. The 
program optimized the “hands-on” learn- 
ing experience. 

The section cosponsored two seminars 
at the Bar midyear meeting in January. 
One of the seminars, Legal Assistants: 
Crucial to The Florida Bar, was well 
attended by legal assistants throughout the 
state. The second was the section’s exhibi- 
tion and exchange which informed the reg- 
istrants of how to prepare a firm brochure, 
acquire their first computer, plan for their 
next office, administer their law firm, 
introduce paralegals to their existing 
operation and improve their cash flow. 
“What Does it Take to Make Money ina 
Law Office?” seminar was held in April 
and May of this year. Topics included 
word processing, personnel and systems. 

The section will sponsor a “hands-on” 
computer experience at The Florida Bar 
annual convention, along with a market- 
ing seminar. 

The recent economics survey of The 
Florida Bar was coordinated through the 
Economics and Management of Law Prac- 
tice Section and will be a useful tool in 
determining future trends in law office 
economics. 

This has been a very successful year for 
the section and the years ahead will be 
increasingly successful with the continued 


assistance of concerned members of the 
Bar. 

ROBERT N. SECHEN 

Chairman 


Environmental and 
Land Use 


This year has been one of new projects 
and a continuation of the hard work put in 
by the section over the past years. This year 
the section established and will award the 
first Judith Florence Outstanding Service 
Award in memory of Judith Florence who 
served as the section’s Bar staff liaison for 
several years. Silvia Alderman and Cliff. 
Schulman did an excellent job in setting up 
the award, its rules and its administration 
and the section is very proud of this effort. 

Since this will be an active year in the 
area of land use and environmental law in 
the legislature, the section has been lollow- 
ing prefiled bills as well as the committee 
discussions on a variety of issues, including 
growth management and wetlands legis- 
lation. The executive council has taken no 
position on any of the bills but through 
Terry Lewis and the section Legislative 
Review Committee is keeping the 
membership apprised of significant 
developments. 

The Environmental and Land Use Law 
Section CLE program this year is particu- 
larly ambitious. Alter a resounding suc- 
cess at the Annual Update in August, 
thanks to last year’s CLE Chairman Bill 
Green and the chairman of the Steering 
Committee, Bill Earl, the section is literal- 
ly in the black as far as CLE programs for 
the year. In order to continue the CLE 
programs established in past years, it was 
necessary for this year’s CLE chairman, 
Roger Sims, to ask the Bar CLE Commit- 
tee for an additional seminar date to 
permit a Land Use Law Seminar to alter- 
nate with the Water Law Seminar. The 
committee granted a request for a seminar 
date in May. The Workshop Committee, 
chaired by Debbie Malinsky, had a very 
successlul Wetlands Workshop, planned 
by Doug Halsey in Tallahassee, and has 
two more workshops planned. These are 
being coordinated with other programs 
planned by the section at the Bar annual 
meeting and midyear meeting, chaired by 
Paul Gougelman. Sam Owens and Alan 
Gold, working with the Public Informa- 
tion Committee, have arranged with 
several professional groups for mutual 
educational programs. The section goal 
has been to have an integrated compre- 


hensive continuing legal education pro- 
gram consisting not only of CLE seminars, 
but also workshops and other presenta- 
tions for section members. 

This year member participation has 
been greater than in any past year and all of 
the section’s committees are full. Many of 
the committees, such as the Public Repre- 
sentation Committee and the Law School 
Liaison Committee, are in their initial year 
of organization, and will come back to the 
executive council with a recommenda- 
tion for future activities. 

Other established committees, including 
the Editorial Board of the Environmental 
and Land Use Litigation Law Handbook 
and the Workshop Committees, have been 
active this year. The Editorial Board, 
chaired by Tom Cloud, is reformatting the 
handbook and streamlining it to make it 
the “primer” for Florida environmental 
and land use law. Bob Wells, chairman of 
the Dean Maloney Writing Contest 
Committee, got an carly start setting up 
this year’s competition and the response 
has been good. The section publications, 
the note in The Florida Bar Journal, as 
edited by Bill Earl, and The Environmental 
and Land Use Law Section Reporter, 
edited by om Pelham and Larry Smith, 
have continued the quality the section 
expects, and all contributing authors 
should be congratulated. 

In conclusion, this has been a very 
successtul year for the Environmental and 
Land Use Law Section. The assistance | 
received from all of the executive council 
members, and particularly from Chairman- 
elect Cliff Schulman and Secretary/ Trea- 
surer Silvia Alderman, has been above and 
beyond the call of duty, and all of the 
executive council, committee chairmen, as 
well as many individual members of the 
section have contributed to make this a 
very successful year in terms of continuing 
legal education and membership services. 

Jubii S. KAVANAUGH 
Chairman 


General Practice 


Five years ago the section had strongly 
considered disbanding due to the lack of 
interest, goals and purpose. Since that time 
the section has become a viable and active 
participant of The Florida Bar. This year 
the section has been very active in the con- 
tinuing legal education and dissemination 
of information of interest to general practi- 
tioners through the section newsletter. The 
section also surveyed its membership on 
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various areas of interest to the general 
practitioner. 

At the midyear meeting of The Florida 
Bar the section sponsored an Attorneys’ 
Fees Seminar which covered such topics as 
the judge’s view on attorney’s tax, Chapter 
61, and fee contracts. 

The Trial Practice and Probate Seminar 
scheduled at the Grape Tree Beach Resort 
in St. Croix, Virgin Islands, was to feature 
John De Vault of Jacksonville on trial 
practice, and Rohan Kelly of Fort 
Lauderdale on probate. Trial practice was 
to cover opening statement, the hearsay 
rule, expert witnesses, demonstrative 
evidence, etc. Probate covers preventing 
the will contest premortem, probate litiga- 
tion and drafting testimentary documents. 

The General Practice Section will spon- 
sora complimentary seminar at the annual 
convention at Innisbrook. The seminar is 
entitled “Microcomputer Systems in the 
Law Office for Under $12,000” and will in- 
form the practitioner of time accounting 
and billing, bookkeeping and trust ac- 
counting, legal research, word processing 
applications of a microcomputer and an 
overview of use of the stand alone micro- 
computer in the law office. 

Four issues of the section’s newsletter 
have been distributed this year. Articles 
informed the members of attorney’s fee, 
medical malpractice legislation, securities 
for the general practitioner, Florida land 
trusts, caveat emptor, computers in the law 
office, using personal computers in tax 
practice and section input on ABA Model 
Rules of Professional Conduct. 

The section is also developing a kit for 
the practitioner who has just opened a law 


Selling books? 
Looking for a job? 


Want to share office space? 


Try a classified advertisement 
in the twice monthly Florida 
Bar News. Standard ads cost 
$20 for a 50-word insertion. 
For more information call 
904 / 222-5286. 


office. The kit will include articles on word 
processors, employee policies and fringe 
benefits, law office design, recordkeeping, 
etc. The kit should be available within the 
next six months. 

In December the section surveyed its 
members to target CLE programs better, 
articles for newsletters and other projects 
and programs of the section, to serve and 
inform its members better. 

The General Practice Section has been 
active this year and will continue to grow 
along with the Bar, in its membership and 
activities. With the interest and ideas of 
new members, the section will continue to 
serve members of the section, of The 
Florida Bar and the public. 

LADD H. FASSETT 
Chairman 


Labor and 
Employment Law 


When you are the newest and smallest 
section of The Florida Bar, surviving— 
that is, staying within the section budget— 
is a major accomplishment. Thanks to an 
innovative chairman-elect, a hardworking 
CLE chairman, an enthusiastic Bar liaison, 
and an active executive council, the Labor 
and Employment Law Section not only 
survived, but thrived. 

The section sponsored or co-sponsored 
three continuing legal education seminars. 
The first seminar, co-sponsored with the 
Local Government Law Section, dealt 
with public sector labor law and was mildly 
successful. The second seminar dealt with 
public employee rights, §1983 federal 
actions and due process. It was the first 
time such a program had been conducted 
by the section and proved to be sucha huge 
success, it was the section’s annual equal 
employment opportunity law seminar. It 
was quite simply the section’s most 
successful seminar ever. 

The productivity of the Labor and 
Employment Law Section was not solely 
confined to continuing legal education 
programs. The membership and participa- 
tion in the section itself increased signifi- 
cantly. Membership in the section jumped 
by approximately 20 percent and attend- 
ance at the executive council meetings by 
council and section members was im- 
pressive. The section’s newsletter was put 
out on schedule and was always a quality 
product. 

Finally, because of the increased parti- 
Cipation in section activities, a number of 
long-range projects was undertaken. The 
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first was a spring workshop scheduled for 
Cancun, Mexico, in early May, 1984. The 
second and most energetic undertaking isa 
labor law seminar set in Great Britain for 
July, 1985. 

All in all, it has been a good year for the 
Labor and Employment Law Section of 
The Florida Bar. My appreciation for 
making it a successful year goes out to the 
oflticers, the membership, and coordinator 
Betty Ereckson. Thanks! 

GENE “HAL” JOHNSON 
Chairman 


Local Government Law 


Several committees were created this 
year to outline and implement the work of 
the Local Government Law Section. The 
following brief report of the existing and 
new committees will provide the final 
report of the section. 

J. T. FRANKENBERGER 
Chairman 
Annual Meeting Committee 

Over the past several years, the Local 
Government Law Section has attempted to 
update periodically the local government 
practitioner with the continuous changes 
and modifications to laws and cases aflect- 
ing the local practitioner at the municipal, 
county, state, and federal levels. 

The Seventh Annual Local Government 
Law Section Seminar conducted on March 
23 and 24 at the Holiday Inn, Brickell 
Point, Miami, materialized the section’s 
continuing efforts. 

The executive council of the section 
continues to meet periodically to keep 
apprised of all recent developments and to 
serve the needs of both the government 
practitioner and counsel dealing with 
governmental agencies. 


Samuel S. Goren, Chairman 


Continuing Legal Education Committee 

The remaining CLE courses are as 
follows: 

1. Administrative Practice before Local 
Government Agencies (Cosponsored with 
Administrative Law Section), June 1984, 
Innisbrook (Tarpon Springs). 

2. 10th Annual Public Employment 
Labor Relations Forum, October 25-27, 
1984, Saddlebrook Resort (north of 
Tampa). John Alley is chairman of the 
program. 

3. Eighth Annual Local Government 
Law in Florida, March 1985, which still is 
in the planning stages. 

We hope that the next Bar year will be an 


excellent one for the Local Government 
Law Section and that members of the 
section will be able to present, attend, and 
gain significant knowledge in areas of our 
specialty which will help make us better 
lawyers. 
The CLE Committee weicomes sugges- 
tions and or criticisms. 
John-Edward Alley, Chairman 


Legislative Committee 

The most significant issue facing local 
government in the legislature this year is a 
number of proposals concerning the 
relationship between growth management 
and local home rule. A number of bills with 
serious implications are being heard by the 
Select House Committee on Growth 
Management. 

Bills have also been introduced which 
would aflect local government’s abilities to 
regulate mobile homes and the sale of hand 
guns. 

On February 9, 1984, at the attorney's 
session of the Florida League of Cities 
Legislative Conference, the staff directors 
of a number of House and Senate 
committees spoke concerning proposed 
bills coming before their committees and 
answered questions. 

James R. Wolf, Chairman 


Long Range Planning Committee 

In assessing the long range goals of the 
Local Government Settion during the 
coming year, the committee will be 
focusing on four areas: membership, 
seminar, publications, and interorganiza- 
tional relations. Since these obviously 
overlap with the jurisdictional boundaries 
of other committees, the committee 
chairman will be coordinating with the 
chairmen of the section’s remaining com- 
mittees. 

The committee will be looking into ways 
to expand our membership, especially to 
include attorneys who may not now be 
members of the section, but by virtue of 
their areas of practice should be. These 
include school board attorneys, special 
district attorneys, assistants in city and 
county attorney offices, and _ private 
practitioners active in local government 
law matters (i.e., tax exempt financing, 
zoning, franchises, etc.). 

Our section’s seminars 


are being 


evaluated and our approach to seminars 
reassessed. We have had much success with 
our annual seminar, but declining attend- 
ance over the past three years indicates that 
program should be examined. The com- 
mittee is exploring whether it should be 
redirected to emphasize at least one day on 


recent developments in many aspects of 
local government law (e.g., tort liability, 
antitrust liability, section 1983, ad valorem 
taxes, etc.). The committee is also re- 
evaluating our seminars which are 
cosponsored with other sections and is 
comparing all of our own seminars to those 
being put on by other organizations (e.g., 
Florida Municipal Attorneys’ Association, 
County Attorneys Association, NIMLO). 
By doing this we hope to learn from their 
experiences and also not to overlap or 
compete directly to our detriment. 

The committee will continue the 
discussion begun during the past few years 
concerning the proposed local government 
law manual and will also evaluate the need 
for manuals and pamphlets on particular 
topics of interest to local government 
lawyers, especially if there is a unique 
development in Florida. 

Finally, the committee will continue to 
be mindful of the section’s need to 
coordinate its activities and maintain good 
relations with other sections and commit- 
tees of The Florida Bar and with various 
other local government groups, suchas the 
Florida League of Cities and State 
Association of County Commissioners. 
Good relations and increased coordination 
with the other organizations can aid the 
other three areas set forth above. 

David k. Cardwell, Chairman 


Police Civil-Criminal Liability in 
State and Federal Courts 

It is the intention of the committee to 
collect, analyze, and disseminate informa- 


tion indicating the nature and extent of 


civil and criminal liability of individual 
olficers as well as governmental entities in 
state and federal courts; this project is a 
novel undertaking. A questionnaire is 
being circulated to obtain information on 
the following topics: the nature and 
number of civil and criminal cases; 
damages awarded or paid by verdicts and 
settlements; contributing factors, changes, 
and trends; effectiveness of various kinds 
of legal assistance; and impact of training 


programs on the nature and frequency of 


lawsuits. 

The committee desires to develop a 
questionnaire which will be of benefit to 
law enforcement agencies throughout the 
state. Help of qualified statisticians and 
information gatherers will be sought to 
construct a valid survey instrument. 

Robert G. Walker, Jr., Chairman 
Publications Committee 

The Publications Committee of the 

Local Government Law Section is 


THE FLORIDA BAR JOURNAL/JUNE 1984 359 


responsible for general supervisory control 
of the section’s publications. This year the 
Local Government Law Section News- 
letter was edited by Michael Morell. 
Anyone interested in submitting material 
for inclusion should correspond directly 
with Morell. 

In addition to the News/etier, the Local 
Government Law Section is in the 
planning stages for developing a con- 
tinuing project on a once-a-year basis fora 
symposium law review issue on local 
government law sponsored jointly by the 
section and one of the state law reviews. 
This publication would be similar to that 
of the Urban, State and Local Government 
Section of the American Bar Association, 
which publishes the Urban Lawyer. The 
University of Miami Law Review has been 
contacted to discuss the feasibility of such 
a project. Once a request for the proposal 
can be developed by the section, then the 
various law reviews within the state would 
be contacted to solicit their interest in 
participating in such a project. Final 
selection would be made by the Executive 
Council of the Local Government Law 
Section. 

Anyone interested in working on sucha 
project should contact me or the section 
chairman as soon as possible to discuss 
future plans on this matter. 


John J. Copelan, Jr., Chairman 


Real Property, Probate 
and Trust Law 


The Real Property, Probate and Trust 
Law Section, the largest dues-paying 
section of The Florida Bar, enhanced 
several existing programs and imple- 
mented a number of new activities in a 
wide-ranging year of service to its more 
than 5,700 members. 

More effective communication with the 
membership was achieved through an in- 
creased circuit representative network of 
55 representatives located in every 
geographic region of the state. Each 
representative's bylined news column in 
local bar association newsletters carried 
key information to the constituent 
membership, augmenting the section's 
monthly publication, Action Line. Out-of- 
state members were kept posted in areas of 
particular interest to them through 
periodic news bulletins from their own 
representative. 

Evidence of the section’s success in 
providing multiple practice aids was the 
addition of more than 200 new members. 


REPORTS 


Ten continuing legal education seminars 
were presented including two free seminars 
at the fifth annual section convention, 
attended by more than 350 members. 
Other member services ‘include publica- 
tion of the Uniform Title Standards, The 
Florida Bar real estate contract, probate 
and guardianship forms, and monthly 
articles of a technical nature in The Florida 
Bar Journal. Also, the section assists with 
updates of new editions of the 14 section- 
related continuing legal education books 
and manuals. 

The section’s 130-member governing 
Executive Council addressed a variety of 
issues. A special committee was appointed 
at the request of Florida Attorney General 
Jim Smith to assist his staff with the real 
property and title aspects of proposed 
amendments to the Racketeer Influenced 
and Corrupt Organizations (RICO) Act. 
Building a Real Property Practice, a 
systems manual covering internal law 
office efficiency and the competitive 
delivery of legal services, was prepared. It 
and a companion publication, a Real 
Property Practice Development Manual, 
were presented at a seminar held at the 
section convention. 

A_ newly-formed committee of title 
specialists began addressing ambiguities, 
technical deficiencies, and oversights in 
real estate law. Revision of the existing 
Florida Bar/Florida_ Association of 
Realtors contract for purchase and sale 
form was accomplished. The section 
cooperated with the Board of Governors in 
developing proposed Florida Bar trust 
accounting rules changes and in presenting 
them before the Supreme Court of Florida. 

A proposed certification plan for real 
property was not adopted after the circuit 
representatives reported that a majority of 
section members contacted did not 
presently favor creation of sucha plan. The 
need for retention of certain court 
documents in real estate-related matters 
was addressed by a special committee 
which reported its recommendations to the 
Board of Governors. 

Special emphasis was placed upon 
enhanced relations with two allied real 
estate professions. Operation Communi- 
cation, an educational and information 
effort sponsored jointly with the Florida 
Association of Realtors, was expanded to 
include section produced seminars at the 
FAR’s three statewide annual meetings. 
Also, feature articles by section members 
on legal topics affecting brokers began 
publication in alternate month issues of the 
FAR’s Florida Realtor magazine. A 


Liaison with Developers Committee was 
created and contact was initiated with the 
Florida Home Builders Association. 

In the probate and trust law area, 
proposed estate planning and probate 
certification standards and 50 probate and 
guardianship rule revisions were adopted 
and forwarded to the Board of Governors, 
climaxing two multi-year projects. 
Creation of a _ nationally-pioneering 
support system for automating the probate 
process, in manual and computerized 
modes, was realized as the result of an 
eight-year research and development 
effort. 

A new committee began studying the 
feasibility of establishing proprietary 
common investment funds for utilization 
by Florida attorneys acting as trustees or 
cotrustees. Another service being re- 
searched is the development of an 
automated corollary to the probate 
support system for providing trust 
administration services. 

An extensive review was made of several 
editions of a state agency's proposed pilot 
public and voluntary guardianship 
program. The Attorney-Trust Officer 
Conference, cosponsored with the Florida 
Bankers Association, focused on market- 
ing of estate and trust services by attorneys 
and corporate fiduciaries. 

A restructured awards program with the 
Florida law schools was implemented. 
And a workshop for law students was 
presented at the Florida State University 
College of Law. 

The year’s final executive council 
meeting was held in Colonial Williams- 
burg, Virginia. Council members toured 
the National Center for State Courts. 
Other activities included seminars on the 
English common law influence in the de- 
velopment of modern real property law 
and current probate and trust related 
issues. Both programs were presented by 
leaders of the Virginia State Bar. 

The section had substantial input on The 
Florida Bar's Long Range Planning 
Report, particularly as related to Bar 
organization and structure. Like the Bar, 
the section, which contains 15 percent of 
the Bar’s membership, recognizes that it 
cannot continue to function effectively 
with the same procedures and support 
personnel of 10 years ago while its member- 
ship growth rate parallels that of the Bar. 
To this end, the section created a Long 
Range Planning Committee in 1982 with 
on-going responsibility for identifying and 
structuring an administrative operation to 
meet the challenges of the future to the year 
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2000. Communication with the other 
sections through the newly-formed 
sections’ council and with the comparably- 
sized counterpart sections of the State Bars 
of California and Texas provided valuable 
insight into their approaches. 

I want to thank publicly The Florida Bar 
staff, the officers, and executive council 
members of the section, all of whom are 
devoted to serving the membership of the 
section and The Florida Bar and who are 
largely responsible for the continuity of the 
section's programs, projects, and services. 


WALTER R. BEALEs III 
Chairman 


Tax 


The Tax Section expanded its involve- 
ment in the formulation of state and 
federal tax laws and enhanced its status as 
one of the most active and productive tax 
sections in the United States. As one of the 
premier sections in The Florida Bar, the 
Tax Section has again enjoyed an out- 
standing year of CLE programs and Bar 
activities in general. 

This year the section completed two 
first-time projects on the federal level. Last 
summer the section successfully submitted 
its first amicus curiae brict in the United 
States Supreme Court. Although the 
section’s position was not ultimately 
upheld, the experience and exposure 
brought favorable credit to both the 
section and The Florida Bar. 

Earlier this year Bob Hudson, chairman 
of the Foreign Tax Committee, initiated a 
project to draft withholding legislation 
under the Foreign Investment and Real 
Property Tax Act (FIRPTA). The section 
has heretofore commented on legislation 
but this was an initial effort at drafting 
federal Iegislation. The proposed bill and a 
report on the rationale for it was drafted by 
a group of outstanding foreign tax practi- 
tioners and friends of the section. The 
legislation has been submitted to Repre- 
sentative Gibbons as well as Senator Dole 
and I reasury. To date each recipient of the 
section’s legislation has indicated agree- 
ment with concept and implementation. 
Representative Gibbons announced on 
March 13, 1984, that he would introduce 
and support the section’s bill. 

Tax Notes and Daily Tax Report, two 
national tax publications, have featured 
articles on the section’s legislation. We 
anticipate that the section’s legislation will 
be included in any tax package that is 
passed this year. 


During the year the section has 
continued its history of commenting on 
federal regulations and proposed tax legis- 
lation. Depending on the legislation that 
the House, Senate and/or joint committee 
consider this year, we will (and we are 
currently preparing for this) provide both 
written comments and oral testimony. 

On the state level the section has con- 
tinued its tradition of providing technical 
comments on state legislation, including 
most recently the unitary tax that was 
passed in 1983. The section has worked 
closely with the legislature, in particular 
the House Committee on Finance and 
Taxation. Notable was an outstanding 
Florida Bar Journal article coauthored by 
Laurel Landry, a member of the House 
Finance and Taxation Committee staff. 
Also notable was the interview with 
Representative Kutun, chairman of the 
House Committee on Finance and Taxa- 
tion, that was reported in the December 
Tax Section Bulletin. We are told it was a 
very popular publication in Tallahassee. 
Tom Ellwanger is currently preparing 
proposed intangible tax simplification 
legislation that will be introduced next 
year. Through its diligent work over the 
years culminating in the past few years, the 
section has earned the respect of the legis- 
lature. This respect has enabled the section 
to benefit the Bar and more importantly, 
the taxpayers of Florida. 

The section, through Larry Gragg, 
participated in initiating the National 

‘ Association of State Bar Tax Sections. 
Larry is currently serving as vice chairman 
of the association. This will enhance the 
section’s national reputation. 

It is impossible to catalog the many 
successful projects of the section in a short 
report. The section has continued its 
leadership in the certification area; it has 
published the Tax Section Bulletin; and it 
has educated lawyers through the highly 
successful CLE programs. We would be 
remiss, however, not to discuss the 
section’s two-volume set of* books on 
Florida taxes (Florida State and Local 
Taxes) that was to be published in May. 
The publication is the culmination of a 
multi-year project initiated under David 
Richardson's term as section chairman, 
continued by Ed Heilbronner and to my 
good fortune finalized during my chair- 
manship. Larry Gragg and Ben Phipps 
edited the books and brought the project to 
completion. The books represent 
thousands of hours devoted by some 25 
authors covering all areas of state taxation. 
This set will be “the treatise” on Florida 


taxes, and is the largest project of its kind 
ever undertaken by CLE or by any other 
section. 


HENRY H. RAATIAMA, JR. 
Chairman 


Trial Lawyers 


It has indeed been a real privilege and 
great honor to have chaired the section this 
year. lappreciate very much the work of so 
many people and the continual and 
cooperative assistance of our Bar coordi- 
nator, Linda Brown. I would be remiss if I 
did not mention the smooth coordination 
and cooperation given to me throughout 
the year by our outstanding Executive 
Council; my special thanks go to Butch 
Wooten and Jim Cobb for -their many 
contributions, time commitments and hard 
work during this past year. 

What many view as this year’s most 
important endeavor has been the evalua- 
tion, study and reviewing input we have 
given to the important work of the Tort 
Litigation Review Commission. The sec- 
tion’s position through its Executive 
Council was published in the section 
newsletter, and I honestly feel we have 
been of some educational and professional 
assistance to the commission and its fine 
work product. The council endorsed in its 
entirety, and by a unanimous vote of 
approval, the Tort Litigation Review 
Commission Report. We made known our 
approval endorsement during the March 
Board of Governors debate, and we look 
forward to working closely with the com- 
mission, the Board of Governors, and the 
legislature as these matters continue to be 
debated in the future. 

I am especially thankful and proud of 
the spirit of professionalism exhibited by 
the executive council in dealing with the 
serious business of review, evaluation and 
endorsement of the report. Acting in the 
highest and best traditions of our 
profession, and at the highest level of 
service as trial advocates for all concerned, 
your council put aside partisan plaintiff 
and defense-oriented positions and 
philosophies, and acted on behalf of all 
interests involved in a continuing effort to 
preserve the adversary system, to encour- 
age and keep open full and unfettered 
access to the courts, and to improve the fair 
administration of justice for all our 
citizenry. 

The continuing legal education programs 
and seminars sponsored by the section 
have been successful, ably led by Butch 


Wooten and his cohorts. We look forward 
to continuing our popular programs next 
year. 

I thank Steph Nagin for the valuable 
work done in editing and preparing for 
publication our “Trial Lawyers Forum” 
columns which have appeared in The 
Florida Bar Journal during the year. This 
was our initial venture in the monthly pub- 
lication, and a needed experiment has 
turned into a successful series of articles. 
due primarily to Steph’s editorial hand. 

I have had an opportunity to watch 
closely and in action the Board of 
Governors and the Bar executives and staff 
on several occasions during this term of 
office, and Iam much impressed with their 
hard work and devotion to professional 
service. On behalf of the section, I want to 
thank President Bill Henry, his officers, 
the Board of Governors, the executive 
director and the many fine staff people 
who gave me cooperative support during 
the past year. I also want to give the sec- 
tion’s highest commendation to all of these 
people for their unflinching consideration 
of our section concerns; they all exhibited a 
high level of professionalism in giving 
answers to our inquiries and seeking reso- 
lution of our concerns. 

I thank also our legislative coordinator, 
Buddy Jacobs, for his timely, educational 
and always helpful assistance to the sec- 
tion. His insights and perceptions were of 
considerable value to the council in mak- 
ing its decisions regarding support or 
opposition to legislation. 

Finally, I feel we have had an “up-beat” 
year in which we have emphasized what is 
good about the legal system in which trial 
advocacy is such an important part. We 
took the high road stressing a positive 
message, and we tried not to close our- 
selves in or cut ourselves off by merely 
reciting a compendium of complaints, 
gripes and problems. I think we have been 
successful in stressing our commitment to 
safeguard advocacy, the adversary system, 
and access to the courts. Thanks to all of 
you for your help, suggestions, guidelines 
and support. 

DaviD C. GOODWIN 
Chairman 


Workers’ Compensation 


The Workers’ Compensation Section 
started the 1983-1984 fiscal year with goals 
directed toward the education of its mem- 
bership and other members of the Bar in 
regard to workers’ compensation matters, 
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and the monitoring of and involvement in 
the legislative process in the workers’ 
compensation sector. 

The section, through the Education 
Committee co-chairmen, Jonathan Alpert 
and Jerry Rosenthal, has presented one 
CLE program and has scheduled a second 
for March, 1984. The first CLE presenta- 
tion involved the practical aspects of wage 
loss litigation, and was quite successful. 
With it was linked a section membership 
drive which also met with some success. 
The second CLE program is to concern 
certain selected topics in workers* 
compensation, and is expected to meet 
with at least as much favorable comment 
as the first. 

In its continuing effort to keep members 
of the Bar and the section apprised of 
recent developments workers’ 
compensation matters, the section has 
published articles in The Florida Bar 
Journal under the direction of its column 
editor, Steve Kronenberg, and has further 
raised the level of the section's newsletter, 
edited by Pete Burkert, with the inclusion 
of some very fine and scholarly articles. 

The Legislative Committee, co-chaired 
by David Parrish and Jim McCon- 
naughhay, was just beginning to become 
involved with the legislative process when 
the legislators returned to Tallahassee in 
April. The section, through its Legislative 
Committee, will continue to keep the 
legislature advised about workers’ 
compensation matters and the Bar's 
feelings in regard to proposed legislation. 
At this time the section has not sought Bar 
approval for any specific legislation; 
however, the executive council and 
Legislative Committee met in Key West 
April 14, 1984, to discuss matters of 
concern in the legislative area. 

The section continues in its efforts to 
increase its membership and the awareness 
of the Bar concerning the importance of 
workers’ compensation. Section 
membership applications will be made 
available at the upcoming CLE 
presentation at all venues. 


IVAN MATUSEK 
Chairman 


Young Lawyers 


The YLS Board of Governors initiated a 
change of sorts at its first meeting this year. 
The Young Lawyers Section, as is true for 
most sections, had experienced declines in 
its annual convention attendance during 
the past few years, and in fact elected not to 


‘Wroble of West 
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hold a separate convention during 1982- 
83. At its Amelia Island meeting this Bar 
year, the section’s Board’ of Governors 
decided that a separate convention is good 
policy after all, and Charlie Bartlett of 
Sarasota was assigned the task of locating 
convention facilities and planning three 
exciting days on relatively short notice. His 
committee came through beautifully and 
the 12th Annual Young Lawyers Section 
Convention, held March 28 through 
April | was, socially and educationally, if 
not necessarily by attendance, the most 
successful convention in history. 

This year’s educational programs were 
similarly our most successful: The section 
seminars netted us more funds for our 
programs than ever before. Two Bridge- 
the-Gap Seminars, plus five “one-day 
basic” seminars in real estate transactions, 
personal injury litigation, new business 
planning, bankruptcy, and probate were 
well received. Each of these seminars 
provided attendees with much material to 
help them learn the nuts and bolts of the 
respective areas of practice. 

Originally when the Young Lawyers 
Section began a pilot judicial clerkship 
program in 1980-81, it was prepared to 
allocate $16,500 from its budget for three 
consecutive years, with the idea that if the 
State of Florida did not pick up the tab 
after that time, no additional funding 
would be provided, and the trial project 
would be considered a nonsuccess. Art 
Palm Beach had 
submitted a proposal to the legislature in 
March 1983, but by the close of the Bar 
year 1982-83, no money had been appro- 
priated and the idea of a permanent 
judicial clerkship program funded by the 
state “sunsetted.” To the section’s surprise, 
at the tail end of the 1983 legislative 
session, $50,000 was allocated by the 
Florida Legislature for each of two years’ 
summer programs. 

Therefore, early this year, Richard 
Wennet, Douglas Williamson and Harold 
C. Hubka quickly reassembled the Judicial 
Clerkship Program and established an 
expanded format program for a summer 
judicial clerk from a Florida law school in 
each of the 20 judicial circuits—the biggest 
program in our history. Toward the end of 
the year, at the request of the legislature, 
we began to negotiate with the schools to 
establish academic credit for students for 
successive years. 

The Young Lawyers Section newsletter, 
The Record, always scheduled for delivery 
bimonthly, but never quite exactly on time, 
was finally put directly on target by veteran 


newsperson and new board member, Terry 
Vento. 

Orman Kimbrough, first-year Board 
member from Orlando, took over the Job 
Fair Program and expanded it to include 
lateral hires—experienced lawyers looking 
for new jobs. (Previously the program was 
directed at students only.) The success of 
this year’s program has ied the Young 
Lawyers Section to the conclusion that the 
job fair is a significant event, and no longer 
needs to be part of the midyear meeting. In 
fact, it is so successful that the numbers of 
people which it attracts makes scheduling 
with the midyear meeting difficult. The 
incorporation of the lateral hiring oppor- 
tunities was considered a_ significant 
advancement for the section in helping 
young lawyers. 

At the urging of out-of-state members of 
the Bar, the Young Lawyers Section added 
a new seat on the Board this year for an 
out-of-state representative. Three 
candidates ran for the first two-year term, 
1984-86. 

In November our section hosted the 
Southeast Regional Moot Court 
Competition in Tampa, from which the 
winners went on to New York for the City 
Bar of New York National Champion- 
ships. David Alexander of Bartow headed 
this committee while Frank Santry, the 
section’s new president-elect, chaired the 
Robert Orseck Memorial Moot Court 
Competition to be held in Innisbrook in 
conjunction with the Bar's annual 
convention. 

Two new major committees, the Silent 
Partner Program, headed by Bette Quiat 
and SCOPE, headed by Del Wallace and 
Mark Miller, formulated and instituted 
referral-type services for Bar members. 
The Silent Partner Program offers 
confidential guidance in nonsubstantive 
areas of the law. By calling Bar headquar- 
ters in Tallahassee, lawyers are referred to 
others who are geographically close to 
consult in confidence about problems 
facing them in their practice and personal 
lives. Guidance in substantive areas, given 
by more experienced lawyers to less 
experienced lawyers is available under the 
SCOPE (Seek Counsel of Professional 
Experience) program. 

The Legal Forms Committee, chaired by 
Julie Osterhout, continued updating our 
section’s existing forms while Frank Lynch 
spearheaded a subcommittee which 
designed an impressive new array of forms 
for use in collections. 

Michael Walsh, working with Richard 
Wennet’s Judicial Relations Committee, 


ia 


began the compilation of a judicial 
handbook, a “do's and don'ts” book for 
young lawyers with respect to their 
conduct and proceedings before Florida 
courts, which has received the partici- 
pation of dozens of Florida jurists. 
Lastly, the section has put on line for 
publication in the upcoming year, a new 


lawyer handbook for distribution to new 
admittees, which passes on some practical 
insight into our profession from a young 
lawyer's perspective. 

The Young Lawyers Section, whose 
members comprise a majority of Florida 
lawyers, has continued expanding its 
services to young lawyers of the state. It is 


hoped that with all of the new projects 
undertaken this year, even more young 
lawyers will become involved in our 
profession. 


NEIL J. BERMAN 
President 


Annual 


REPORTS 


Admiralty Law 


During the 1983-1984 Bar year 
the Admiralty Law Committee’s significant 
achievements were: 

(1) The Subcommittee on Local 
Admiralty Rules Revision chaired by Gary 
Bubb of Jacksonville met on _ four 
occasions and has nearly completed a 
proposed revision of the Middle District's 
Admiralty Rules. The long-range goal is to 
have the admiralty rules in the federal 
courts throughout Florida unified. After 
the proposed revision is completed, the 
subcommittee will meet with Chief Judge 
William Terrell Hodges of the Middle 
District for his comments and assistance. 
The major changes in the rules relate to 
notice of vessel sales and arrest procedures. 

(2) The Admiralty Law Committee 
Newsletter has been revived. Our news- 
letter editor Jacalyn Kolk of Tampa has 
done an outstanding job in reporting 
recent decisions of interest and other 
noteworthy maritime matters. 

(3) A seminar on Maritime Personal 
Injury and Wrongful Death Claims was 
held in Tampa on March 23, 1984. One of 
the highlights of the program was a 
presentation on “What’s Going to be Hot 
in Maritime Law in 1984” by Daniel J. 
Dougherty of the New York Bar. 
Approximately 80 maritime lawyers from 
all over the state attended. 


ROGER VAUGHAN 
Chairman 


COMMITTEES 


Special Committee on 
Alcohol Abuse 


A rule of thumb is that 10 percent of 
those who drink are alcoholics—95 
percent of whom are still functioning in 
their job or profession. There are more 
than 34,200 members of the Bar, so the 
Florida Lawyers Recovery Network 
known as the “Hotline” has its work cut 
out. There are 55 lawyers throughout the 
state comprising the “Hotline” who have 
recovered from substance abuse. | hat Net- 
work receives cight - 10 calls per month 
trom Bar members experiencing similar 
problems. 

The Network plans its first convocation 
on June 22 at Innisbrook in conjunction 
with The Florida Bar Convention. Agenda 
items include a discussion of a more 


convention at Innisbrook. 


The Annual Meeting Committee met early in February to complete plans for the 1984 


affirmative plan of intervention, sub- 
stance abuse orientation for all members of 
the Bar, particularly judges, and possibly 
reviving consideration of the Integration 
Rule to provide for “impaired attorney 
proceedings.” 
MICHAEL E. HANRAHAN 
Chairman 


Annual Meeting 


Planning for the 1984 annual meeting to 
be held at Innisbrook in June began with 
mectings in late summer and early fall of 
1983. The goal this year was to make the 
annual meeting responsive to the needs of 
every segment of the Bar. 


In addition to a broad range of 


programs put on by the sections and com- 
mittees, the Annual Meeting Committee 
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REPORTS 


particularly focused on the institution this 
year of an update seminar for the out-of- 
state members and a special program for 
the judiciary. Both of these programs have 
received good response from the antici- 
pated participants and the committce has 
received much help in developing the pro- 
grams. 

Due to the fact that the annual meeting 
will be at Innisbrook, considerable 
emphasis was placed on creating oppor- 
tunities to utilize the excellent golf, tennis 
and racquetball facilities there. Again a 
run throughout the very beautiful complex 
is planned. 

An innovation this year will be the utili- 
zation of the closed circuit television sys- 
tem at Innisbrook to allow participants to 
view in their own room various CLE pro- 
gram extracts and specially developed 
programs of interest to the attendees. 
These will be repeated regularly through- 
out the annual meeting, so that persons 
may view the programs in their {ree time 
and be able to pick up the program at a 
later date if they need to leave to attend an 
activity. 

A broad range of speakers has been 
secured for the special events. The annual 
meeting will feature the Chicago Bar's 
“Christmas Spirits” group, an all-lawyer 
revue, and will draw from the Greek 
community of Tarpon Springs for the 
theme of one of its dinner’s menu and the 
entertainment. 

Another innovation this year is the art 
show, where lawyers, their spouses, and 
children may display their talents in a 
juried show. 

The committee is excited about the 
broad range of programs, entertainment 
and activities that will be made available 
this year and is looking forward to enjoy- 
ing them along with the attendees at the 
annual meeting. 


Louie N. ADCOCK, JR. 
Chairman 


Budget 


The committee's charge is to prepare the 
budget for the ensuing fiscal year (1984- 
85), to review and make any recommenda- 
tions on any requested changes in the bud- 
get for the current year. 

Over the last few years, the committee 
has worked with the finance and account- 
ing department of the Bar to accomplish a 
change in budgetary procedures and tech- 
niques to allocate indirect expenses to the 
various functions and programs of the Bar. 
The goal of this effort is to determine not 


» 


Members of the Budget Committee met frequently during the year to monitor the 


financial reports of the Bar, prepare the proposed budget for the next fiscal year and 


oversee cost accounting procedures. 
only the direct expenses involved with 
regard to a particular program but the 
expense of staff support and _ other 
overhead utilized in performing that 
function or executing that program. 

Beginning July 1, 1983, all Bar staff 
personnel started maintaining time records 
which will allow the refinement of this 
process, so that a more accurate estimate 
can be made in future budgets as to the 
time and effort of the staff devoted to each 
particular program or function. The 
committee has been monitoring the 
analysis of this additional information 
with the goal of further refinements in the 
budget procedures. 

Working with the Audit Committee, 
additional fiscal controls have been insti- 
tuted during this past year and further 
projects in this area are under study by the 
committee. 

As you already know, the committee 
was able to recommend a budget this year 
that, while not balanced with regard to 
income and expenditures, does not require 
a dues increase due to the fact that there is 
sufficient carryover from prior years to 
cover any anticipated deficit. 


LoulE N. ADCOCK, JR. 
Chairman 


Board of Certification, 
Designation and 
Advertising 


Administering the Certification Plan has 
been the major responsibility of the Board 
of Certification, Designation and Adver- 
tising this year. During the second year of 
operation of the plan, the board has con- 
tinued to be involved actively in establish- 
ing policies, interpreting the standards, 
overseeing the Tax and Civil Trial Certifi- 
cation Committees, responding to appeals 
filed with the Board of Governors, and 
reviewing proposed standards in other 
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areas suchas estate planning, real property, 
and criminal law. 

This past year with the assistance of the 
committees the board prepared a series of 
amendments to clarify and improve the 
plan and the tax and civil trial area stan- 
dards. Also, after extensive review and 
redrafting the board approved the pro- 
posed marital and family law standards. 
The amendments, along with standards for 
marital and family law certification, were 
approved by the Board of Governors in 
November 1983 and filed with the Supreme 
Court in February 1984. It is hoped the 
changes and the new area will be approved 
by the Florida Supreme Court prior to the 
1984 application filing period. 

This past year 142 lawyers applied for 
civil trial certification and 84 for tax cer- 
tification. It is expected that 70 percent of 
the trial lawyers and 80 percent of the tax 
lawyers who applied will be certified in 
June. 

In the area of designation, the board has 
continued to review course approval re- 
quests and application waiver requests 
regularly during its meetings. It also rec- 
ommended to the Board of Governors and 
received approval of entertainment and 
sports law as a new area of designation. 
Two areas, juvenile law and civil rights 
were deleted from the Designation Plan 
this year because of a lack of participation 
by Bar members during the three years of 
their existence. 

An advertising subcommittee of the 
board was appointed this year to analyze 
the board’s role in lawyer advertising. The 
subcommittee has been directed to prepare 
a series of recommendations soon. 

The board is encouraged by the interest 
and continuing participation of Bar mem- 
bers in the Certification and Designation 
Plans. It is hoped the long-range effect of 
regulated specialization will improve the 
process of judicial administration, enhance 
the quality and efficiency of legal services, 


y ‘ 44 
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increase lawyer competence, and thereby 

help to achieve the main goal of service to 
the public. 

JOEL H. SHARP, JR. 

Chairman 


Civil Procedure Rules 


The commitment of the Civil Procedure 
Rules Committee for the last four years has 
been to comply with the requirements of 
Judicial Administration Rule 2.130 in 
submitting its quadrennial report and 
recommended rules changes to the 
Supreme Court. It has met its commitment 
and has filed its recommendations; a sum- 
mary has been recently published in The 
Florida Bar New's. At the time this report is 
submitted, oral arguments on the recom- 
mendations for changes in the Florida 
Rules of Civil Procedure will be held on 
May 30; and the action of the Supreme 
Court will be announced in The Florida 
Bar News as soon as a decision has been 
published. 

Many hours of constructive effort have 
been devoted by many members of the 
Civil Procedure Rules Committee. Its 
membership is diverse and consists of 
lawyers who specialize in plaintiffs cases, 
defense, family law and many other areas 
of practice. The experience of those 
members has been sufficiently broad to 
enable the committee to develop changes 
which it feels to be necessary and 
productive and which will hopefully im- 
prove the administration of justice in the 
civil courts. On the other hand, the 
committee does not endorse “change for 
the sake of change.” 

The proposed amendment to Rule 1.390 
barring the use of masters without the con- 
sent of the parties engendered the most 
debate. Judges and lawyers. whether on 
the committee or not, were given an oppor- 
tunity to be heard; and heated debate oc- 
curred when our report was considered by 
the Board of Governors. The Board 
differed with the committee on this rule; 
and its alternate proposal will also be 
submitted to the Supreme Court with our 
proposal. 

A copy of our recommendations may be 
obtained from Preston DeMilly of The 
Florida Bar in Tallahassee. 

Since the recommendations for the four- 
year cycle have been submitted, your 
committee is now considering proposals 
for changes to be submitted in 1988. It will 
consider any proposal submitted to the 
committee by any member of The Florida 
Bar; one does not have to be a member of 


the committee to have a proposed change 
in or addition to any of the rules of civil 
procedure considered. 


WILFRED C. VARN 
Chairman 
Civil Trial Certification 

The seven-member Civil Trial Certifica- 
tion Committee was appointed in 1982 to 
direct and implement the certification pro- 
gram for civil trial law. The members of the 
committee are Charles W. Abbott, C. 
Harris Dittmar, James A. Franklin, Jr., 
John W. Frost II, Richard V. Neill, Larry 
S. Stewart, and Daniel N. Burton. 

The committee’s primary responsibilities 
include establishing policies, planning and 
supervising the preparation of the exam- 
ination, reviewing applications and formu- 
lating recommendations on each applicant 
for final review and endorsement by the 
Board of Certification, Designation and 
Advertising. The committee has been espe- 
cially concerned with the quality and 
availability of continuing legal education 
programs for certified trial lawyers. Prog- 
ress in this area is not expected to occur 
overnight, but it is a goal to which the 
committee has afforded top priority for the 
upcoming year. 

This past year, 142 lawyers applied for 
civil trial certification; 123 (87 percent) of 
which were found eligible to take the 
examination. It is hoped that at least 100 
lawyers will comprise the second class of 
certified civil trial lawyers in Florida. 

The large number of qualified applicants 
continues to reflect the growing interest of 
Florida trial lawyers to improve their pro- 
fessional competence. Their participation 
and support are vital to the long-range 
positive effect of legal specialization. 

DANIEL N. BURTON 


Chairman 
Code and Rules of 
Evidence 
The committee, after deliberation, 


determined to recommend no changes to 
the Evidence Code and Rules of Evidence 
at this time. Other rules of procedure 
committees have done so, in accordance 
with Rule 2.130 of the Florida Rules of 
Judicial Administration (the four-year 
cyclical amendments). 

The Code and Rules of Evidence 
Committee met both in June and 
September 1983 and considered various 
proposed changes, including matters 
relating to the doctor-patient privilege, the 
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expert witness rule and the Williams rule. 
The committee discussed at length the 
amendment process of the Evidence Code 
by the legislature, and possible input by the 
committee to that process. 

As noted above, the committee’s con- 
clusion was that no amendments should be 
recommended. 


JUDGE GEORGE A. SHAHOOD 
Chairman 


Communications Law 


The Communications Law Committee 
has continued its progress toward realiza- 
tion of its goals for the Bar year, as 
exemplified by the activities described 
below. 

The committee held a seminar at the Bar 
convention in Walt Disney World June 18, 
1983. This seminar, free to all conven- 
tion registrants, covered a variety of 
subjects in communications law. Betsy 
Cameron, general counsel to Radio 
Station WFTL, Ft. Lauderdale, spoke on 
matters concerning the Federal Communi- 
cations Commission and application of the 
fairness doctrine. Philip Mortensen of the 
law firm of Kreitzman and Mortensen, 
New York City, discussed problems con- 
cerning labor law as it applies to broadcast 
stations and cable television systems. 
Donald Crosby of the law firm of Harris, 
Barrett and Dew, St. Petersburg, talked 
about cellular radio and low power televi- 
sion and the prospects of those new tech- 
nologies in Florida and nationally. Joseph 
Fleming of Fleming and Huck, Miami, 
chaired a panel discussion pertaining to 
developments in new technologies. 

The committee again sponsored a 
seminar on January 26, during The Florida 
Bar Midyear Meeting at the Orlando 
Marriott Inn. 

At this seminar, which was video- 
taped in its entirety, Terry S. Bienstock, 
Miami, spoke on the legality of satellite 
receiving earth stations for commercial 
and private use. Howard Bernstein of 
Schultz and Walsh, Bradenton, discussed 
antitrust issues as they pertain to the grant 
and utilization of cable television system 
franchises. Philip Campbell, Jr., of 
Wittemore and Campbell, St. Petersburg, 
updated the audience on the fairness doc- 
trine. Donald Crosby talked about the 
current status of cellular radio and also 
chaired a panel discussion on recent general 
developments in communications law. All 
of the above lecturers were panelists in that 
discussion. 
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Three articles have been presented in 
The Florida Bar Journal pertaining to 
communications law: “Telecommunica- 
tions in the Courtroom,” written by J. 
Allison DeFoor II, county judge for 
Monroe County, and Robert N. Sechen, 
assistant city attorney, City of Miami, 
appeared in the July/August issue of the 
Journal at page 500. “Cable Television: 
The Licensing and Franchising Authority 
of Municipal Governments,” by John J. 
Copelan, Jr., also Miami assistant city 
attorney, also appeared in that issue at 
page 492. Lastly, an article entitled “A New 
Standard for Defamation Law in Florida 
—Let’s Lay Libel Per Se to Rest,” was 
prepared by William Snow Frates and 
Laurie B. Waldman, Miami. This article 
appeared in the June issue of the Journal at 
page 415. 

An article by committee member Diane 
Hofbauer, of Maguire, Voorhis and Wells, 
Orlando, was printed in the Federal Com- 
munications Law Journal, published by 
the Federal Communications Bar Associa- 
tion, Washington, D.C., and the U.C.L.A. 
School of Law. That article is entitled 
“Cable Porn’ and the First Amendment: 
Perspectives on Content Regulation of 
Cable Television.” It appeared in Volume 
35, No. 2(Summer 1983) of the Journal at 
page 139. 

The committee will sponsor a seminar at 
the Bar’s annual convention on June 22, 
between 2:00 p.m. and 5:00 p.m. at Innis- 
brook, Tarpon Springs. The committee 
plans to sponsor seminars on communica- 
tions law in Washington, D.C., and New 
York City, for interested members of The 
Florida Bar practicing in those geographi- 
cal areas. 

The committee will continue to aim to 
fulfill its stated purpose of providing a 
forum for the dissemination and sharing of 
legal information in communications law 
among interested attorneys in The Florida 
Bar. We hope the achievement of such a 
purpose will assist in promoting a better 
understanding of relevant subjects in the 
field for those practitioners who represent 
clients in particular areas or who would 
like to achieve a greater awareness of 
developments in communications law. 

RICHARD WARREN RAPPAPORT 
Chairman 


The Consortium for 
Delivery of Legal Services 


“We demand equal rights to justice,” 
says the poor man. 
“You have equal rights,” says the rich 


man, “And the right to have a lawyer to 
represent you just the same as | do.” 


“With what can | hire him?” says the 


poor man. 

“With money,” says the rich man. “It is 
not my fault you don't have any.” 

Whoever’s fault it is, the problem still 
remains. There is a large segment of our 
population who needs legal assistance, but 
cannot afford to pay an attorney. 

Prior to 1981, the private bar relied on 
legal services and legal aid offices to meet 
the legal needs of the poor. However, with 
the Legal Services Corporation's severe 
budget cuts during the last three years, we 
can no longer assume that poor people 
have a place to go for legal assistance. 

Ethical Consideration 2-16, found in the 
Code of Professional Responsibility, states 
that “persons unable to pay all ora portion 
of a reasonable fee should be able to obtain 
necessary legal services, and lawyers 
should support and participate in ethical 
activities designed to achieve that objec- 
tive.” Thus, lawyers have an ethical obliga- 
tion to deliver legal services to the poor, 
pro bono publico: and The Florida Bar 
takes this obligation seriously, as is 
evidenced by the formation of the Florida 
Consortium for Delivery of Legal 
Assistance (Consortium) in 1982. 

The consortium is designed to assist the 
private bar and other legal services 
providers in funding and developing low 
and no-fee programs tailored to the needs 
and available resources of the particular 
locale. The goal of the consortium is to 
coordinate the delivery of legal services to 
the poor by assisting staff attorney 
programs and pro bono components, so 
that delivery is more efficient and eflective. 

To effectuate its goals and objectives, 


the consortium created several 
committees: the Technical Assistance 
Committee, which is responsible for 


program development, attorney training, 
and personnel support in the handling of 
pro bono matters and the problems 
peculiar to such representation; the 
Resource Development Committee, which 
is responsible and available to groups 
interested in developing new and available 
funding techniques; and the Private Bar 
Liaison Committee, which assists 
voluntary bar associations in recruitment 
programs. 

Since its inception, the consortium has 
had a series of accomplishments which are 
described in a brochure, “The Consortium 
for the Delivery of Legal Assistance.” With 
the assistance of the consortium The 
Florida Bar has published a series of desk 
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books on law topics such as domestic rela- 


_ tions, government benefits, and unemploy- 


ment compensation. These books are 
available to private attorneys in providing 
direct legal assistance to the poor through 
organized pro bono programs. 

The consortium has published “The 
Pro Bono and Low Fee Directory,” which 
is a county-by-county directory of avail- 
able legal services for poor people. 

In addition, the consortium has a public 
interest library loan program. The public 
interest library contains books, periodi- 
cals, and reprints, many of which are not 
available in public and law libraries. 

To encourage and recognize extraor- 
dinary contributions by Florida lawyers in 
making legal assistance available to the 
poor, the consortium assisted the Bar in 
sponsoring two recognition programs: The 
Tobias Simon Pro Bono Service Award 
and The Florida Bar President’s Pro Bono 
Service Awards. 

The consortium is composed of 
members of The Florida Bar Delivery of 
Legal Services Committee, the private bar, 
legal services programs, and legal aid 
programs. 

It is the hope of The Florida Bar that 
more harmonious relations will be fostered 
between the private bar and staff attorney 
programs in order to maximize 
coordinative efforts and provide effective 
and ellicient legal services to the poor. 

TED KLEIN 
Chairman 


Continuing Legal 
Education 

The CLE Committee’s main concerns 
this year have been to continue the 
financial stability achieved last year, while 
planning how to meet increased demands 
for CLE in the future. Because of the con- 
tinued cooperation of the sections and 
substantive law committees, CLE 
continued the substantial improvement in 
its financial position from the budget crisis 
it faced at the beginning of the 1982-83 Bar 
year. Although this report is written prior 
to publication of the final report of the 
Long Range Planning Committee of the 
Bar, the planning process engendered by 
that committee has resulted in a lengthy 
internal sell-examination by the CLE 
Committee and has been the catalyst for 
beginning a lengthy study of ways to 
improve CLE’s video product. 

The committee's internal efforts at long 
range planning were three-fold. First, a 


subcommittee chaired by Leonard Ireland 
worked with the Long Range Planning 
Committee of the Bar to determine what 
changes in the program were needed to 
meet the increasing number of Florida 
lawyers. This subcommittee obtained 
information from CLE programs 
throughout the country, and discovered 
that Florida had developed a unique 
partnership with the substantive law 
sections in the production of CLE that 
should allow it to continue to meet the edu- 
cational needs of Florida lawyers through 
the end ofthis century. 

In addition to these long range planning 
aspects, this subcommittee also worked to 
implement a user list to identify who 
among the Bar has attended CLE 
programs in the past (and presumably 
would do so in the future), so that we could 
better target our market and future presen- 
tations. It also has been working on a 
speaker rating system that would enable 
the sponsors of future programs to retrieve 
more quickly the history of a speaker's past 
performances. Although it is not 
envisioned that a relatively low rating 
given to an inexperienced speaker would 
prohibit his or her participation in the 
future, it is hoped that those speakers who 
consistently receive lower ratings would be 
trained to improve their presentations, or 
be asked to participate in other ways in 
which they would render greater service for 
the same efforts (such as writing, 
participating in small panel groups, ctc.). 

The second aspect of our long range 
planning involved the efforts of the 
program subcommittee, chaired by Ron 
Lakace, to determine if and how the CLE 
Committee could meet the greater demand 
for advanced-level courses caused by 
increasing specialization. The demand has 
been further enhanced by the continuing 
education requirements of the newly- 
certified tax and civil trial lawyers, who 
have annual requirements for specialized 
courses in the areas of their certification. 
This subcommittee is working with 
representatives of the Tax and Trial 
Lawyers Sections to determine how best to 
mect this need, and also with representa- 
tives of Florida law schools to determine 
the extent to which law school prolessors 
can fulfill the need for advanced level 
faculty. 

Ihe third aspect of the committee's 
efforts to increase the availability of CLE, 
both now and in the future, was headed by 
a new subcommittee, chaired by Bob 
Panoff, that examined our video produc- 
tion to determine how it can be improved. 


Although the subcommittee’s report is not 
available at the time this report is being 
prepared, it has investigated such diverse 
areas as speaker training programs, 
possible production assistance by 
university video departments, production 
changes designed to enhance the quality of 
our taped product and the use of 
professional speakers to “read” outlines 


that are prepared by the experts (who may 


not be as adept in delivering their message 
orally as they are in preparing the written 
substance). This study has been under- 
taken despite the fact that participants’ 
ratings of the video presentations continue 
to be very close to those given live pro- 
grams. Nonetheless, the subcommittee’s 
charge has been to find ways to improve 
the product, since it is clear that taped 
presentations are the only efficient and 
effective way to increase the dissemina- 
tion of CLE without vastly increasing its 
costs and diminishing the number of 
lawyers who are willing to give their time to 
write and speak in their areas of expertise. 

The sponsoring sections and committees 
worked hard to improve the cost 
effectiveness of CLE programs. As a result 
of their efforts, the program has continued 
to rebound from its financial low point two 
years ago, when its revenues did not even 
cover direct expenses—let alone overhead. 
Based on current projections, it appears 
that this year’s program will be one of the 
most financially successful we have 
experienced, both because of the 
continued efforts of the section sponsors 
who have watched expenses and because 
the recent history of declining attendance 
has been reversed. Indeed, it now appears 
that we will have an increase in attendance 
for the first time in several years. 

In addition to these special projects, the 
committee had a successful year in the 
presentation of its courses and publica- 
tions. In coordination with the sections the 
committee presented 63 programs during 
the year, produced five courses specifically 
for the midyear meeting, published five 
new manuals and eight supplements. 
Included in the five new manuals was an 
ambitious two-volume project on Florida 
taxes, in which the Tax Section played a 
key role. This project promises to be one of 
the best and most widely disseminated 
manuals in the tax area that we have done. 

Although the committee has spent con- 
siderable elfort on matters relating to the 
future of CLE, as well as to its current 
financial situation, the increased 
attendance at this year’s programs is an 
indication of the success with which the 
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committee has handled its current respon- 
sibilities of producing programs and 
manuals for the current year. The commit- 
tee was able to achieve these dual results 
only because of the hard work of the 
subcommittee chairmen and their 
members, as well as that of the Bar staff. 

The committee has continued an 
excellent relationship with the sections, 
providing a good example of how diverse 
interests can work together to produce a 
quality program. The current program is 
well received by participants and its recent 
successes have been received with an 
increasing financial efficiency. As 
evidenced by this year’s activity on long 
range planning, however, the work is not 
done and the committee needs to continue 
its self-examination and quest for 
continued improvement if the CLE 
program is to retain its reputation for 
quality that it presently enjoys both among 
Florida lawyers and through CLE pro- 
viders throughout the nation. 


EDWARD F. KOREN 
Chairman 


CLE Update 


For a complete 
list of Florida 
Bar continuing 
legal education 
publications 
write or call: 


CLE Publications 

The Florida Bar, 

Tallahassee 32301 
(904) 222-5286 


Keeping lawyers 
current on changes 
in the law 


The Corrections Committee, chaired by Debra Goodsto: 


ne (at center in photo), ended its 


pilot project to operate an inmate grievance program and recommended legislation to 


mandate a more effective mechanism. 
Corrections 

The Corrections Committee continued 
its commitment to effective inmate grie- 
vance procedures in the 1983-84 year 
through its continuation of the Pilot Inmate 
Grievance Project and exploration of 
alternative means. 

The committee secured, at no cost to 
The Florida Bar, an evaluation of the 
project which was undertaken by the 
National Institute of Corrections. The 
evaluator reviewed procedures by on-site 
visitations and interviews with Department 
of Corrections staff, Corrections Com- 
mittee members, volunteer attorney fact 
finders, inmates and other interested 
persons. The evaluation made recom- 
mendations for change while commending 
the volunteer attorneys and other partici- 
pants for a very worthwhile project. 

The pilot provided a great deal of expe- 
rience and information previously unavail- 
able. After working within the institutions 
for so many months, the Corrections 
Committee believed as much was gained as 
was possible under the pilot and realized it 
was time to translate that knowledge into 
more effective mechanisms. Consequently, 
the committee voted to discontinue the 
pilot while exploring alternative means. 
One method of facilitating those means is 
through legislation. 

Throughout the year, the committee 
enjoyed the participation and the input of 
legislative staff and Attorney General 


representatives. The committee continued 
its discussions with interested persons to 
ascertain the best way to proceed. Legisla- 
tion was filed which mandates inmate 
grievance procedures to be certified by the 
Department of Justice. That legislation 
was presented to the Board of Governors 
by the Corrections Committee for its 
approval to lobby. The Board of 
Governors voted to support the legislation. 
The committee shall continue its active 
support of that legislation: being available 
to assist while continuing to explore etfec- 
tive means of resolving inmate disputes 
and otherwise improving the system of 
corrections. 
DEBRA WEISS GOODSTONE 
Chairman 


Criminal Procedure Rules 


This committee has been actively meet- 
ing and considering and __ finalizing 
proposed rule changes to the Rules of 
Criminal Procedure. The committee has 
adopted and petitioned to the Supreme 
Court the changes to the following rules: 
3.390(a), 3.692 and 3.988. 

In addition, this committee has received 
requests from the Supreme Court 
concerning Rule 3.191 (Speedy Trial Rule) 
and has adopted and petitioned the 
Supreme Court for this rule change. 

Many other rule proposals have come 
before the committee and several are still 


368 THE FLORIDA BAR JOURNAL/ JUNE 1984 


under consideration by subcommittees 
and the committee as a whole. This 
committee maintains an ongoing 
discussion of rule changes and will 
continue to do so even though the four- 
year cycle proposals have been submitted 
to the Supreme Court. From time to time, 
the committee is also called upon to 
consider proposed rule changes by the 
Supreme Court and members of the 
Supreme Court individually and_ this 
committee intends to continue to consider 
their requests and respond. 

This committee has grown in size to its 
present membership of 36 and maintains a 
balance of state attorneys, public 
defenders, defense attorneys, law 
professors and circuit and county judges. 
During the past year, we have had Chief 
Justice Alderman, a_ federal judge, 
appellate judges and other members of the 
Supreme Court present at our meetings 
and listen to discussions that we have had 
on various rule proposals. In addition we 
have had many members of the Bar who 
are concerned with a proposed rule change 
in one area of the law or another to drop in 
and add their comments. This committee 
welcomes any suggestions, proposals 
and, or participation from members of the 
Bar and representatives of other interested 
groups or organizations in discussions at 
any of our meetings. 


RANDALL G. MCDONALD 
Chairman 


Disability Law 

In 1983-84, the Disability Law Com- 
mittee focused its attention in three major 
areas: guardianship; the Florida Disability 
Law Center, Inc. (FDLC); and the CLE 
Disability Law Manual. 

The needs of incompetent persons 
without guardians and improvements in 
Florida’s guardianship process have been 
recurring concerns of the committee. The 
committee met jointly with the Real 
Property, Probate and Trust Law 
Section’s Guardianship Law Committee 
on several occasions to discuss a frame- 
work for pursuing needed changes in the 
law. A subcommittee is now diligently 
working in this area. 

The Disability Law Committee also 
obtained permission to support proposed 
legislation for a Guardianship Oversight 
Commission. The commission is a 
recommendation resulting from a two- 
year study on _ public guardianship 
conducted by the Office of the State Courts 
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Administrator at the request of the legisla- 
ture. Several members of the committee 
served on the study’s advisory board. 

The FDLC was finally incorporated, and 
funding for a Developmental Services Eli- 
gibility Project was obtained from the 
Department of Health and Rehabilitative 
Services. The Florida Developmental Dis- 
abilities Planning Council was instru- 
mental in funding the project. The project 
was also made possible by a $10,000 “seed” 
grant from The Florida Bar Foundation 
that was pledged to assist FDLC’s first 
project. 

Work continued at a steady pace on the 
CLE manual on disability law. Work will 
be completed by the end of 1984 on the 
core chapters with publication expected in 
1985. 


ALICE K. NELSON 
Chairman 


Committee on the Elderly 


The Committee on the Elderly con- 
ducted the following activities during the 
past Bar year: 

(1) The committee proposed to help re- 
vise the handbook on legal problems of the 
elderly, Older Floridian Handbook, 
published by the Bar and the Florida Jus- 
tice Institute. The Institute’s executive 
director, Randall Berg, is seeking funding 
for an update. Should funding be secured, 
the committee will assist in revising and 
distributing the publication. 

(2) Nursing Home Tort Law Seminar— 
The committee has proposed to provide a 
speaker or speakers on nursing home tort 
law at one of the Trial Lawyers’ Section’s 
continuing legal education seminars during 
the 1984-85 Bar year. The details are still 
being worked out between the two groups. 

(3) Liaison activities—The committee 
has contacted and offered assistance to the 
state Long Term Care Ombudsman Com- 
mittee, which investigates complaints 
against nursing homes and adult congre- 
gate living facilitics. The committee is! also 
working with the Florida Council on 
Aging on mutual concerns of the two 
groups. 

(4) Review of legislation— The commit- 
tee is also reviewing proposed legislation 
or proposing legislation in the following 
areas: nursing home regulation; consumer 
protection; foregoing life-sustaining medi- 
cal treatment; and public guardianship. 

At its June mecting, the committee will 
decide which legislation it will support and 


establish contact with the other groups 
working in these areas. 


WILLIAM E. ADAMS, JR. 
Chairman 


Entertainment and 
Arts Law 


The Entertainment and Arts Law 
Committee achieved one of its major goals 
in 1983-84—approval of a new area of 
designation for the category entitled 
“Entertainment and Sports Law.” The 
other major area of activity was its annual 
CLE seminar held in June of this year. 

In addition, the Music Law Subcom- 
mittee sponsored a music law workshop 
for local musicians and __ interested 
attorneys in the Tallahassee area. The 
workshop was successful enough that 
more have been requested by musicians. 


ELLIOTT M. ZIMMERMAN 
Chairman 


The Florida Bar 
Foundation 


1OTA 

Florida’s Interest on Trust Accounts 
Program has more than $4 million to its 
credit, and is growing steadily in numbers 
of lawyers participating, and in the impact 
of its charitable activities. 

Nearly 20 percent of Florida attorneys 
with trust accounts have joined the 
program. Their participation will generate 
more than $2.2 million in the fiscal year 


ending June 30, 1984. These funds will be 
awarded in grants in 1984-85. The Florida 
Supreme Court approved use of IOTA 
funds for legal aid for the poor; student 
loans and improving the administration of 
justice. Each year in June, the Founda- 
tion’s board of directors determines the 
percentage of IOTA grant funds allocated 
to each funding category. 

Eighty percent of IOTA grant funds 
support legal aid for the poor. The 1984-85 
awards will bring to approximately $3.3 
million total IOTA support for legal aid in 
Florida. In the past two years, grants have 
been awarded to more than 36 legal aid or- 
ganizations in Florida. The legal aid 
grantees are bar-sponsored and private 
legal aid societies and federally-funded 
programs. 

The law student loan category receives 
10 percent of IOTA grant funds. The 
Foundation is seeking permission from the 
Florida Supreme Court to expand use of 
the law student funds to include scholar- 
ships as well as loans. Scholarship awards 
to promote public service careers would 
then form the bulk of the IOTA student 
assistance programs. If court permission is 
received, $90,000 would be awarded in 
1983-84 for public service scholarships, 
and $70,000 for a combination of loans or 
scholarships to be administered by the law 
schools. 

IOTA funds also support improvements 
in the administration of justice in Florida. 
Grants have been awarded to a variety of 
groups and _ organizations, including 
several bar-sponsored public-interest 
programs. Grant purposes have ranged 


Florida Bar President William O. E. Henry, Florida Bar Foundation President Arthur 
England, Jr., and Justice Andrew G. Moore I! of the Delaware Supreme Court answer 
questions during a joint meeting of the Bar and Foundation boards in Tallahassee in 
March. Justice Moore reported on Delaware's interest on lawyers’ trust accounts 
program that automatically includes all bar members unless they formally withdraw 
their participation. 
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from law-related education and low-fee 
criminal lawyer referral programs for indi- 
gents, to a matching grant to assist The 
Florida Bar in establishing a disability law 
center. Five percent of IOTA grant funds 
are set aside for the administration of 
justice grants program. The remaining five 
percent of IOTA grant funds are placed in 
reserve for future distribution. 

Florida’s pionecring leadership of IOTA 
has led to adoption of the program in more 
than 20 other states. Across the country, 
IOTA is recognized as a simple and effec- 
tive means of providing additional 
resources for legal aid for the poor and 
other justice-system improvement ac- 
tivities. The response by Florida attorneys 
to the program has provided significant 
new funding, but lIOTA has yet to reach its 
potential of between $8 and $12 million 
each year to benefit the citizens of Florida. 

Educational programs about IOTA, its 
simplicity and benefit to the public, 
continue. Foundation directors and other 
supporters address local bar associations 
and continue to recruit key law firms 
throughout the state. Local bar represen- 
tatives attending the recent Bar Leaders” 
Conference participated in a program 
which highlighted the IOTA program and 
its potential as a resource for local bar- 
sponsored public interest programs. Bar 
leaders were encouraged to establish IOTA 
recruiting programs at the local bar level. 

Florida’s financial community, which is 
well represented in the program with more 
than 400 branch banks and savings and 
loan associations across the state partici- 
pating, will also be asked to aid IOTA by 
publicizing the program and training em- 
ployees in its operation, in each of their 
branch offices. 


Glenn Terrell Loans 

The Foundation continues to administer 
the Glenn Terrell Loan program which is 
open to Florida law students who have 
completed two semesters at an accredited 
Florida law school. Through a collateral 
agreement with a commercial bank, the 
Foundation approves loans for individual 
students of up to $4,000 during law school. 
A total of $20,000 in new loans are 
approved each year. More than 100 
students have received Glenn Terrell loans 
since the program was established in 1968. 


Medal of Honor Award 

Achievements in improving the admin- 
istration of justice in Florida are recog- 
nized each year by the Foundation through 
its Medal of Honor Award. Nine Floridi- 


ans have received awards since the 
program was established in 1977. The 1984 
awards will be conterred at the Founda- 
tions annual dinner in June. 


ARTHUR J. ENGLAND, JR. 
Chairman 


Florida Bar Journal/News 
Editorial Board 


The Editorial Board has continued its 
efforts during the year to bring the 
members the most complete news 
concerning the activities of The Florida 
Bar and current legal scholarship and 
developments, at the lowest possible cost. 

To accomplish this goal, the board has 
adopted guidelines concerning the autho- 
ship of articles by persons who are cur- 
rently involved in litigation on the subject 
of the article, and imposed strict limits on 
article length. 

At its January meeting, the board 
approved the publication of a special issue 
on women and the law. The board has 
established a procedure for the solicitation 
of articles which is now being implemented. 

All members of the Bar are encouraged 
to submit articles on scholarly topics at any 
time. Copies of the guidelines for articles 
are available from the Journal staff. 

DEAN BUNCH 
Chairman 


Government Lawyers 
Subcommittee of Member 
Relations Committee 


The Government Lawyers Subcommit- 
tee held its initial meeting on September 
29, 1983, when projects for the year were 
planned, including a seminar which was 
held on December 16, 1983, and a general 
counsels’ luncheon held on February 7, 
1984, at The Florida Bar. This luncheon 
provided the opportunity for government 
lawyers to gather and express their 
concerns about legal issues of mutual 
interest. 

At the luncheon a subcommittee was 
appointed, consisting of Dan Brown, Jim 
Spalla, and Mike Davis to analyze and 
suggest approaches to take in connection 
with problems in litigation arising out of 
the public records; attorney-client privi- 
lege/ work product doctrine when litigating 
in behalf of a governmental client. 

On that issue, the case of The Miami 
Herald Publishing Company v. City of 
North Miami, Case No. 81-2735, in which 
the Government Lawyers Subcommittee 
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had filed an amicus brief in the Third 
District Court of Appeal, has been de- 
termined adversely to the governmental 
agency. An amicus brief will be filed in 
behalf of the subcommittee in the Florida 
Supreme Court if timely review is sought 
by the parties. 

The Government Lawyers Subcommit- 
tee was also active this year in opposing 
certain language proposed for Model Rule 

JubivH A, BRECHNER 
Chairman 


Individual Rights and 
Responsibilities 

The scope and function of the Indi- 
vidual Rights and Responsibilities 
Committee is to consider issues related to 
the recognition and enjoyment of 
individual rights and responsibilities under 
the American Constitution system; to 
encourage public understanding of the 
rights and duties of American citizenship; 
and to nurture a sense of responsibility 
within the profession for equality of justice 
for all persons. 

The past year has been devoted to 
revitalizing the committee's activities and 
developing specific issues for committee 
involvement, including children’s rights to 
legal representation, constitutional ini- 
tiative, the right to natural death and 
privacy issues. 

Of particular concern to the committee 
has been the issue of counsel for death row 
inmates in post-conviction proceedings. The 
committee has examined both the need for 
counsel in post-conviction proceedings 
and compensation of counsel for the costs 
of such representation. Several proposed 
solutions are under study. In_ the 
meantime, members of the committee will 
be working closely with the special com- 
mittee created by the Board of Governors 
in March to recruit volunteer lawyers for 
the inmates currently unrepresented on 
death row. 

In the area of privacy rights, a 
representative of the committee partici- 
pated in a point/counterpoint discussion 
of the right of privacy under Florida’s 
Public Records Law at the Media Law 
Conference. The committee also examined 
the need for protecting the identity of 
children and other victims in sexual abuse 
and rape cases when television cameras are 
in the courtroom. 

Natural death and the right to die, and 
all its attendant issues, have been the 


concern of the Euthanasia Subcommittee. 
The subcommittee is following legislation 
and court decisions on the topic and hopes 
to hold an educational seminar for 
members of the Bar. 

The committee is also examining the 
treatment and due process rights of 
Haitian refugees, and alleged discrimina- 
tion in the process of jury selection. The 
committee will work with the Dade 
County Bar Association on this issue. 
Other topics and areas of interest to the 
committee have been: developing a special 
issue on individual rights and responsi- 
bilities for the Bar Journal; the use and 
alternatives to constitutional 
initiative process; privacy issues related to 
technology and recipients of government 
benefits; and the availability and right to 
legal counsel for children in divorce 
proceedings. 


STEVEN J. UHLFELDER 
Chairman 


Judicial Administration 


The Florida Bar Rules of Judicial Ad- 
ministration Committee this past year 
completed its four-year assignment, which 
was to report to the Supreme Court pro- 
posals for changes to the rules in ac- 
cordance with Rule 2.130(c), Rules of 
Judicial Administration. The committce’s 
proposals were submitted to the Board of 
Governors in November 1983 and to the 
court on April 1, 1984. A summary of the 
proposals appeared in the April 15, 1984 
issue of the News. 

Oral argument on the amendments was 
scheduled to be on May 30. 


STEPHEN A. RAPPENECKER 
Chairman 


Judicial Evaluation 


We strive on the Judicial Evaluation 
Committee to provide judicial evaluation 
theory and practice of the highest quality 

. to meet the high responsibility of 
providing and then monitoring the use of 
evaluation procedures for the benetit of 
sitting judges, those who aspire to be 
judges, for. members of the Bar and of the 
public. 

The charge of the committee has been to 
study, investigate, research, and then 
compose judicial evaluation methodology 
for use in Florida. Care has been taken to 
avoid hasty action in such precarious 


waters. This year the results of information 
gathering, surveying of bench and Bar and 
initial drafting efforts have come together. 
The work of the committee now 
approaches finalization of the attainment 
of a major goal . . . the provision of judi- 
cial evaluation model procedures. 

During this year, the committee met by 
way of full committee meetings and sub- 
committee meetings on several occasions. 
Another article appeared in The Florida 
Bar Journal summarizing the conclusions 
of lawyers of The Florida Bar on many 
important aspects of judicial evaluation. 
This survey to the lawyers paralleled the 
survey directed to the judiciary and 
generated conclusions of high similarity to 
the judicial survey with regard to how 
judicial evaluations should be conducted, 
who should conduct it, how often, etc. 

The chairman appeared before the 
Board of Governors during the Board's 
meeting in Sarasota and detailed progress 
of the committee. It was explained that the 
final product was to be presented to the 
Board of Governors in June and that a 
pilot program implementing the proce- 
dures would be conducted. 

Stated goals of the committee are: 

1. To present to the Board of Governors 
model judicial evaluation procedures in 
final form by May, 1985. 

2. Prior to June, 1984, the committee is 
to come up with a refined product. 

3. During the year several meetings 
were to be held to accomplish the work of 
the committee. The work was to be divided 
for individual study, analysis and presenta- 
tion of written recommended resolutions 
on issues. Written reports were to be cir- 
culated to all members of the committee 
and then meetings held in order to resolve 
policy and to determine further work. All 
has been accomplished as scheduled as a 
result of the diligent efforts of the 
committee members and Bar staff. 


RONALD A. CYRIL 
Chairman 


Judicial Nominating 
Procedures 


The Judicial Nominating Procedures 
Committee, formerly known as the Judi- 
cial Nominating Commission Committee, 
met on four occasions during 1983-84. 
Average attendance at these meetings was 
approximately 22 members. 

This year’s goals included planning and 
presentation of the 1984 institute for 
judicial nominating commissioners, 
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revision and update of the Judicial 
Nominating Commissioners’ Handbook, 
and establishment of a legislative liaison 
committee. 


The 1984 institute was held on March 1, 
in Tampa. Despite the absence of the 
chairman (or perhaps because of that 
absence), this year’s institute was critically 
acclaimed as a success. Chief Justice James 
Alderman delivered the luncheon address; 
and former Chief Justice Ben Overton re- 
ported to the institute on the work of the 
Article V Review Commission which he 
chaired. Committee member Justice 
Leander Shaw provided valuable as- 
sistance and direction as a group 
discussion leader. Vice chairmen Doug 
Loeffler, Gayle Swedmark, and Shields 
McManus took active roles in the planning 
and staging of this year’s institute. How- 
ever, everyone agrees that the institute 
could not be successfully staged without 
the assistance of our MVP (most valuable 
person), Vicki Russell of the Bar staff. 


Vice Chairman Hume Coleman was re- 
sponsible for the update and revision of the 
JNC handbook. Many improvements and 
additions were made to the handbook, 
which was already a very valuable tool to 
the state’s judicial nominating commis- 
sioners. Significant judicial decisions and 
excerpts from Mel! Reid's 1983 keynote 
address on interviewing techniques were 
added to the handbook. The revised 
handbook was completed in time for 
distribution at the institute. Those com- 
missioners who were unable to attend this 
year’s institute will receive their copy of the 
revised handbook by mail. 


The Legislative Liaison Subcommittee 
was formed to organize our committee's ef- 
forts to communicate the position of the 
judicial nominating commissioners con- 
cerning changes in the nominating pro- 
cedures tothe legislature and to the Article 
V Review Commission. Members of this 
subcommittee, including the chairman, 
have appeared and will appear at any legis- 
lative committee meetings where the topic 
of judicial nominating commissions is 
being discussed. Additionally, the chair- 
man appeared before the Article V 
Review Commission to communicate the 
committee's position that no major change 
be made in the nominating procedures 
which currently are in effect. This subcom- 
mittee will continue to operate as the 1984 
legislative session is convened. Through 
liaison with Bar staff legislative counsel 
Rayford Taylor, the Judicial Nominating 
Procedures Committee will be in a position 
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to monitor all legislative proceedings 
concerning proposed legislation. 

P. KEvIN DAVEY 

Chairman 


Juvenile Court Rules 


The main goal of this committee for this 
Bar year was to work on a revision of the 
Juvenile Rules of Procedure. The 
committee has in fact reached such goal to 
the extent it can at this time. 

The revisions have been made, accepted 
by the Board of Governors, and await final 
approval by the Florida Supreme Court. 

Future plans to finalize the stated goal of 
revision will depend upon the action taken 
by the court. 


ARTHUR C. JOHNSTON, JR. 
Chairman 


Lawyer Referral Service 


The primary goal of the Lawyer Referral 
Service Committee is the delivery of legal 
services to the public. In addition, the 
committee has the responsibility of ad- 
ministering The Florida Bar Lawyer 
Referral Service. 

1983 Overview 

The statewide Lawyer Referral Service 
made 13,638 referrals to panel attorneys in 

1983. Of these referrals, 3,860 were in the 
area of domestic law, 1,167 in criminal law, 
959 in negligence - personal injury law, 845 
in real estate law, 655 in wills and estate 
law, and 521 in consumer law. A daily 
average of 25 other callers were directed to 
local bar lawyer referral services, legal aid 
offices and various agencies. 

The committee held a lawyer referral 
service workshop and luncheon during the 
1983 annual convention. Staff members 
from 12 of the 17 local lawyer referral 
services were in attendance. A speaker 
from the ABA Commission on Legal 
Problems of the Elderly addressed the 
group and roundtable discussion of LRS 
concerns took place. 

The committee began development of a 
lawyer-to-lawyer referral program 
(SCOPE) in conjunction with the Young 
Lawyers Section, which will be operational 
in 1984. 

The committee began considering 
negligent referral insurance for the service. 

The Lawyer Referral Service Committee 
assisted the Committee on the Elderly in 
surveying all local bars to determine their 

interest in operating their own elderly 


referral panels. A _ booklet entitled 
“Developing a Local Elderly Referral 
Panel” was written and distributed to all 
local services. Several local bars expressed 
interest in operating elderly panels while 
others indicated that their areas are 
already serviced by similar existing 
programs. 

Future Goals 

The committee will continue to 
encourage the standardization of 
operating procedures between the state- 
wide and local sevices for operation, 
administration and recordkeeping. 
Expansion of membership in the statewide 
a services, including membership in the 
low fee and elderly pat.els, remains a 
priority item. 

The goals of the committee are to 
increase the number of referrals made by 
the state and local lawyer referral services 
and to increase the number of attorneys 
participating in the services. 


JEFFREY S. CHILLDON 
Chairman 


Long Range Planning 


The future of the legal profession is 
something about which everyone has an 
opinion but upon which few can agree. Not 
too many years ago leaders of our profes- 
sion were speaking in terms of the con- 
tinued growth of the profession and the 
effects, positive and negative, that this 
expansion would have both upon the pro- 
fession and the public. 

During that same time, our critics spoke 
to us in terms of “pricing ourselves out of 
the market” and “access to legal services” 
and pointed us toward advertising, alter- 
native methods of dispute resolution, 


increased pro bono programs and other 
encouragement toward good works. 

Recently, the Commerce Department of 
the United States determined that the legal 
profession is now big business by in- 
cluding legal services in its annual “In- 
dustrial Outlook” for the first time. Ac- 
cording to that report, the legal profession 
receipts grew from $10.94 billion in 1972 to 
$38.46 billion in 1983. Not included in 
these numbers are receipts from lawyers 
who work for corporations, government 
agencies or trade associations. 

At the same time, we are receiving 
reports that enrollments in law schools 
across the country are substantially down, 
this at a time when law schools have 
increased both in number and in size. 
Nevertheless, the number of lawyers in this 
country grew from 542,000 in 1979 to 
622,000 in 1983. The current estimate is 
650,000 and by the year 2000 there are 
expected to be more than one million law- 
yers in practice. 

As the Long Range Planning report will 
show, the growth of lawyers in Florida has 
mirrored or exceeded the growth through- 
out the United States. There have been 
years when we admitted in excess of 2,500 
lawyers in one year. In 1973 there were 
15,238 lawyers in The Florida Bar. By 1983 
there were 33,791 members. At the same 
time, the record shows that The Florida 
Bar has effectively controlled the real 
growth in dues and expenditures. Compar- 
ing actual dollars to deflated dollars, a sub- 
stantial decrease in the annual growth rates 
for dues and expenditures is seen over this 
same 10-year period. 

As the Long Range Planning Commit- 
tee first approached its task in 1982, which 
was first estimated to take one year and 
later enlarged to a two-year program, we 


Chairman Leonard H. Gilbert (center right) presided over numerous meetings of the 
Long Range Planning Committee during the year, culminating in a written report on five 


areas of Bar concern. 
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were faced with making the difficult choice 
of narrowing our inquiry in order to ac- 
complish a result. We selected five broad 
areas which face the profession within the 
next five years. The five areas of concern 
were bar organization and structure; pub- 
lic relations and legislation; advertising, 
solicitation and ethics; lawyer education 
and competency; and delivery of legal 
services. 

Within these five areas of inquiry, the 
committee identified key problems, defined 
and analyzed important issues, and devel- 
oped recommendations for action by the 
Board of Governors. Some of these critical 
issues are: 


e Additional out-of-state membership 
and non-lawyer representation on the 
Board of Governors; 

e Restructuring the Annual Meeting 
general assembly; 

e Increased independence for sections; 

e Assistance from The Florida Bar to 
interested members on how to advertise 
ethically; 

e Establishing guidelines for the format 
of advertising by providing examples of 
acceptable advertising; 

e Mandatory bridge-the-gap courses; 

e Mandatory CLE; 

e Phasing out designation as certifica- 
tion cames into those areas of practice; 

e CLE Committee development and 
supervision of CLE programs and section 
sponsorship of courses; 

e Group ‘legal service operations for 
high volume delivery of routine legal 
services; 

e Encouraging innovation in legal ser- 
vice delivery including prepaid legal ser- 
vice plans with open panels; 

e Encouraging alternate methods of 
payment for legal services for low and 
middle income clients; 

e Simplifying certain areas of the prac- 
tice of law for dispute settlement and legal 
representation; and, 

e Developing a consumers legal guide 
for dissemination to the public. 


The results of our two-year effort is 


presented to you in the Long Range Plan- 


ning report which we hope will be of great 
benefit to the members of our profession 
who practice in this state and to those who 
come after us. It was our plan that this 
would be a “living document,” continu- 
ously updated on an annual basis by the 
Board of Governors and future Long 
Range Planning Committees. It represents 
literally thousands of hours of effort by the 
members of an extremely hard-working 


committee and we sincerely hope it will be 
of lasting benefit. 

LEONARD H. GILBER1 

Chairman 


Media Relations 


The Florida Bar Media Relations Com- 
mittee is charged with the responsibility for 
implementing the efforts of The Florida 
Bar in promoting better understanding 
between the Bar and the media concerning 
their respective roles in our judicial system. 
It assists with programs and promotes 
discussion between the Bar and members 
of the press in order to increase under- 
standing by members of both professions 
of the issues that arise from time to time as 
both professions fulfill their responsi- 
bilities to our system of government—with 
particular focus upon our system of justice. 

For the last nine years, the committee 
has organized and presented the Media 
Law Conference, sponsored by The 
Florida Bar and cosponsored by members 
of all forms of the media—television, 
newspapers and radio. Additionally, the 
committee, through its members in all 
parts of the state, assists in the resolution 
of issues arising between the press and the 
Bar by arranging and encouraging discus- 
sions between members of the Bar and of 
the media. Committee members frequently 
serve a liaison role in arranging and 
conducting discussions between lawyers 
and members of the media concerning 
occasional conflicts which occur between 
them. 

The committee is composed of judges, 
prosecutors, public defenders, attorneys 
representing media clients, and lawyers 
practicing in the many fields within the 
practice of law, including criminal defense. 

This year’s Media Law Conference was 
held on February 24-25, 1984, in 
Clearwater. Under the leadership of 
George Rahdert, conference chairman and 
vice chairman of the committee, a day-long 
program featured a mock libel jury trial 
and 13 group workshops on current issues 
and practical problems. The conference 
was highlighted by the keynote remarks of 
Michael Gartner, former editor of The 
Wall Street Journal and current editorial 
chairman of the Des Moines Register. 
Over 500 lawyers, members of the media, 
judges, legislators, law and journalism 
students, and members of the public 
gathered at the Sheraton Sand Key for in- 
depth discussion of issues of importance to 
both lawyers and the press. 
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For the first time this year, the 
conference presented a mock jury trial ofa 
defamation case. The case was tried before 
a jury comprised of attorneys drawn from 
the Pinellas County area which deliberated 
and rendered its verdict about midday. The 
jury deliberations were videotaped, with 
highlights shown at the conclusion of the 
day's program. The committee is excited 
about the prospects for this teaching device 
which should prove valuable to members 
of the Bar and press. 

The committee will soon begin its plans 
for the IIth Annual Media Law 
Conference scheduled for Miami in 
February 1985. The work of assisting local 
bar associations and members of the media 
in organizing programs focusing on issues 
affecting both lawyers and the press 
utilizing the Socratic dialogue and Media 
Law Conference format continues. 

Through the efforts of the members of 
the committee, the goals established for 
1983-84 were exceeded. Efforts continue 
for improvement of the Media Law 
Conference and other programs. 


A. AUGUST QUESADA, JR. 
Chairman 


Member Relations 


The mission of the Member Relations 
Committee is to develop better means of 
communicating with members of The 
Florida Bar, informing them of the Bar’s 
efforts and accomplishments on their be- 
half, and determining their opinions and 
desires for The Florida Bar. These are ob- 
viously important goals of the president, 
the Board of Governors, and the staff of 
the Bar as well. The understanding and 
support of its members are essential to the 
success of the programs of The Florida 
Bar. 

Over the past two years the committee 
has worked through four subcommittees, 
each concerned with a major group of 
members: private practitioners, corporate 
counsel, government lawyers and out-of- 
state practitioners. The Government 
Lawyer Subcommittee chaired by Judith 
A. Brechner and the Out-ol-State Prac- 
titioner Subcommittee chaired by Craig G. 
Wollson have proceeded, with the con- 
curence of the full committee, in active 
programs as virtually independent entities. 
It is recommended that these two 
subcommittees be given the status of 
standing committees in the Bar’s new 
organizational year. The reports of these 
two able chairpersons have been submit- 
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ted for publication. The survey and plans 
generated by the Out-of-State Lawyer 
Subcommittee are very meaningful and 
worthy of consideration by the president 
and Board of Governors. Approximately 
one-fourth of the membership of The 
Florida Bar are out-of-state practitioners. 

The Government Lawyer Subcommittee 
was active in direct communication with 
this important and growing segment of the 
Bar. With the support of the subcommit- 
tee, Chairman Brechner made a strong 
presentation in the interest of these lawyers 
when the standards of professional 
conduct were under consideration by the 
Board of Governors. 

It is the consensus of the Member 
Relations Committee that better means of 
communication need to be developed with 
corporate counsel. Special efforts should 
be made to identify the concerns and 
interests of members of the Bar who are 
employed by corporations and similar 
entities. More of these members should be 
encouraged to become active in the pro- 
grams of The Florida Bar, either through 
the structure and activities of the Corpora- 
tion, Banking and Business Law Section or 
through the creation of a new “house 
counsel™ section. Several of the other state 
bar associations have created house 
counsel sections which appear to be 
working well. It is recommended that 
further study be given to this possibility. 

Surveys indicate that more than two- 
thirds of the members of the Bar are in 
private practice. Ol these, 85 percent are 
either in solo practice or in firms of fewer 
than 10 members. About half of all 
attorneys practicing in Florida are sole 
practitioners. Recently compiled data 
indicate that these small firms are the 
largest single employer of the new law 
graduates. 

The problems of practitioners in solo 
practice and in the smaller firms are 
numerous and growing in a rapidly 
changing economic and social environ- 
ment. Problems of competition not only 
with the big firms but also with lay organi- 
zations appear to be increasing. One of the 
most serious aspects of competition from 
lay entities is a growing demand by 
elements of the interstate business com- 
munity that law firms function like corpo- 
rate offices in performing certain ad- 
ministrative activities. 

Private practitioners are particularly 
sensitive to public opinion. They are on the 
“firing line” in such matters as representing 
indigent clients, handling problems of first 
offenders, representing unpopular legal 
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causes, and attempting to solve community 
problems. In addition they find that mal- 
practice insurance becomes increasingly 
necessary and costly and that the grievance 
procedures can be time-consuming and 
oncrous for them even in the usual case 
wherein they are found to be without fault. 
Finally, the very nature of the rapidly 
changing economic environment poses a 
substantial problem for these prac- 
titioners. 

A recommendation has been made with 
which | concur that the work of the 
Member Relations Committee be 
apportioned to other appropriate entities 
within the Bar in the future. Problems of 
the general practitioner, however, should 
have special attention. While the General 
Practice Section is the principal organiza- 
tion to take on this assignment, other sec- 
tions have important roles. These include 
the Economics and Management of Law 
Practice Section, the Trial Lawyers 
Section, the Young Lawyers Section, and 
the Real Property, Probate and Trust Law 
Section. 

The primary mission of The Florida Bar 
must of course remain, “to inculcate in its 
members the principles of duty and service 
to the public, to improve the administra- 
tion of justice, and to advance the science 
of jurisprudence. ...” At the same time The 
Florida Bar must be a full-fledged profes- 
sional service organization, cooperating 
with its members to find the professional 
and economical means to achieve these 


goals. 
PAUL B. COMS1OCK 


Chairman 


Midyear Meeting 


After extensive planning and many 
meetings of the committee, the Midyear 
Meeting of The Florida Bar was held 
January 25 through 28, 1984, at the 
Marriott Hotel in Orlando. An estimated 
1,000 persons attended the meeting, 
although only 457 persons registered for 
seminars. A full slate of seminars was 
offered; the mock trial competition was 
held; and many committee and section 
meetings took place over the four-day 
period. Also, the Grievance and UPL 
Institute was held in conjunction with the 
meeting. 

The all member luncheon held on 
January 27 featured guest speaker Bill 
Monroe, anchor and executive producer of 
“Meet the Press.” With his vast experience 
in interviewing world leaders, Monroe gave 
a thought-provoking luncheon address 
which also emphasized the positive aspects 


of living in America today. Also, at this 
luncheon, the Florida Council of Bar 
Association Presidents gave its Outstand- 
ing Past President Award to Russell Trout- 
man of Orlando. 

In addition to planning the midyear 
meeting, the members of the committee 
acted as hosts for conference attendees. To 
make attendance at the conference more 
enjoyable, committee members were on 
hand at all times during the conference, 
including the all member reception, to 
assist conference participants. 

The midyear meeting was a dedicated 
and time-consuming planning etfort of 
The Florida Bar staff and members of the 
committee, and their work was rewarded 
by the success of the conference and the 
high quality of the programs provided. 


PATRICIA C. FAWSETT 
Chairman 


Special Committee 
for the Needs of Children 


This report is made in behalf of all those 
members of the committee who, by their 
individual dedication of time and energy, 
can see some light at the end of the tunnel. 

First, the meetings of 1983-84 were well- 
attended and well-structured for our brief 
existence. The activities and programs of 
the past year follow. 

The committee requested The Florida 
Bar to urge the expansion and enlargement 
of character and citizenship education in 
the schools of Florida. 

The committee is supporting continua- 
tion of strict licensure requirements for 
residential child care facilities. 

The Drug and Alcohol Abuse subcom- 
mittee arranged for programs to be pre- 
sented at the annual meetings of the Young 
Lawyers Section of The Florida Bar on 
March 30 and of the entire Bar on June 21. 

The Nova Law Review on Children will 
soon be forthcoming with articles prepared 
by our members. 

The House of Delegates of the American 
Bar Association adopted the resolution 
and report of the Family Law Section at 
the national midwinter meeting in Febru- 
ary and James P. O’Flarity, Palm Beach, 
chairman of that section, is now creating a 
special task force on the needs of children 
within that section. Ed Krieger, president- 
elect of The Florida Bar’s Young Lawyers 
Section, has created a children’s committee 
to implement within Florida the goals of 
the ABA resolution and of our committee. 

Audrey Schiebler will be heading a task 
force to encourage lawyers throughout the 


state to provide the help that children and 
parents need. Buddy Streit, the new direc- 
tor of the Governor’s Constituency for 
Children, is undertaking the responsibility 


The Special Committee on the Needs of 
Children sponsored an exhibit on the top 
floor of the Capitol with information about 
agencies concerned with the welfare of 
children. Taking part were (standing) 
Marcia Kempel of the Governor's Office, 
Chairman Hugh Glickstein, and (seated) 
Ellen Hoffenberg, state program director of 
the Guardian Ad Litem Program, and Judge 
William E. Gladstone. 

of putting together programs for each of 
the judicial conferences in Florida—appel- 
late, circuit and county—to educate the 
judiciary upon the specific subjects with 
which we are concerned. 

We are creating a commerce and indus- 
try task force to get the business community 
directly involved in what we are attempting: 
(1) to create awareness of the special needs 
of children and (2) to achieve the nuts and 
bolts tasks relating to those special needs. 

JUDGE HUGH GLICKSTEIN 
Chairman 


Out-of-State 
Subcommittee of the 
Member Relations 
Committee 


The Out-of-State Subcommittee of the 
Member Relations Committee achieved its 
principal goal for the year when it 
submitted its report on “Issues of Concern 
to Out-of-State Members of The Florida 
Bar” to the president and the Board of 
Governors in March. This the 
culmination of a two-year effort by the 
subcommittee. 

The subcommittee is in the process of 
developing a seminar for out-of-state 
members on recent developments in 
Florida law to be conducted during the 
Bar’s annual meeting at Innisbrook in 
June. Renee Kastanakis of Atlanta is 
chairperson of the seminars, which will be 
followed by a reception and cocktail party. 


CRAIG WOLFSON 
Chairman 


Prepaid Legal Services 

During the 1983-84 year the Prepaid 
Legal Services Committee completed its 
revision of the annual reporting form for 
prepaid plans, making it simpler and 
deleting some unnecessary information. 
The committee also prepared a public 
service brochure for distribution to attor- 
neys and the public explaining the prepaid 
legal services program. 

The committee’s goal has been to 
promote awareness of prepaid plans and to 
encourage more use by the public of the 
program. During the upcoming Bar year 
the committee will take steps to acquaint 
people with the idea of prepaid legal 
services: how they can participate and 
organize groups which can participate. 
The committee will also encourage 
attorneys to join the prepaid panel. This is 
an important area of legal services which 
needs to be promoted by the Bar to that 
segment of the public which does not 
qualify for legal aid and at the same time 
cannot afford full attorneys’ fees. 


president of Florida 
Lawyers’ Prepaid Legal Services Corpora- 
tion, presents a check for $20,000 to Florida 
Bar President William O. E. Henry (left) to 
repay money and interest the Bar invested 
in start-up of the corporation. The corpora- 
tion is now self-supporting. 


L. David Shear, 


The committee attempted to meet with 
the Department of Insurance to make sug- 
gestions regarding amendments to the 
statute as it applies to the prepaid legal 
plans, particularly the language regarding 
third party administrators of plans. This 
discussion with the department has not yet 
been held. 

LINDA A. CONAHAN 
Chairman 


Probate and Guardianship 
Rules Committee 

Alter three years of work, the Probate 
and Guardianship Rules Committee pre- 


sented proposed revisions to the Probate 
and Guardianship Rules to the Executive 
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Council of the Real Property, Probate and 
Trust Law Section and to the Board of 


Governors of The Florida Bar. Both 
groups approved the proposed changes 
unanimously. A petition and brief setting 
forth the proposed changes to the rules 
have been filed with the Supreme Court of 
Florida, and at the time of this writing was 
expected to be heard on either May 30 or 
May 31, 1984. 

The committee is continuing to review 
other rules for possible future changes. The 
next meeting of the committee will be at 
The Florida Bar Convention in Innisbrook 
on Thursday afternoon, June 21, 1984, 
from 2 p.m. to 5 p.m. Attorneys who are 
interested in the Probate and Guardian- 
ship Rules are invited to attend the 
mecting. 

WILLIAM L. GRADDY 
R. K. KRAMER 
Co-chairmen 


Professional Stress 


The Professional Stress Committee 
looks forward to 1983-84 being its most 
productive year thus far with two 
programs on stress management being pre- 
sented at the annual meeting. On 
Thursday, June 21, two workshops on 
stress management will be conducted by E. 
Dale Walters, Ph.D., of the Menniger 
Foundation. These workshops will in- 
struct participants on exercises and 
approaches to better stress management. 

On Friday, June 22, a presentation by 
Dr. Brian S. Gould with Dr. Pennie L. 
Norton and Dr. Jack 1. Tapp on “The 
Lawyer's Life: Stress and Success” will be 
sponsored by the Annual Meeting 
Committee in connection with the Pro- 
fessional Stress Committee. This presenta- 
tion will highlight the special stresses 
applicable to attorneys and their families. 

This year has also been a successful one 
in the amount of participation for mem- 
bers at the meetings on October 1, 1983, 
and January 28, 1984. In addition to 
planning the annual meeting presenta- 
tions, plans have been initiated to develop 
model programs for implementation of 
stress management and crisis intervention 
programs at the local bar level. 

For 1984-85 the committee plans to 
continue its educational programs, hope- 
fully introducing a segment in the Bridge- 
the-Gap Seminar and establishing outlines 
for law school seminars. Also important 
will be the introduction of pilot projects for 
local bar use that have been under develop- 
ment this year, and publication of the 
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results of several research projects now 
underway. 


JOHN S. NORTON 
Chairman 


Public Relations 


The Public Relations Committee is a 
small committee made up of the chairmen 
of the various member service commit- 
tees, the chairman of the Editorial Board 
of the Journal and News, the chairman of 
the Voluntary Bar Association Liaison 
Committee, members of the Board of 
Governors and two members-at-large of 
the Bar. 

The primary purpose of this committee 
is to serve as consultant to both the com- 
munications division of The Florida Bar 
and to the president and Board of 
Governors regarding public and member 
relations matters. 

Some of the projects which the commit- 
tee has worked on this year are: (1) the fea- 
sibility of a billboard/ bumper sticker pub- 
lic information project for The Florida 
Bar; (2) increased assistance to voluntary 
bar associations in their local media rela- 
tions; (3) reaction to the Rosemary Fur- 
man issue: and (4) the development of 
more aggressive public relations programs 
for the Bar in general. 

This year the committee recommended 
the change of the subcommittee for out-of- 
state members to a full committee as well 
as other changes in its structure. 


Louie N. Adcock, Jr., (back to camera) chairs the Public Relations Committee that met in 


The committee met four times this year 
as a committee and on numerous oc- 
casions acted by telephone or conference 
calls on particular matters. The committee 
sees for itself a more active part in the 
future in assisting the Bar to carry out its 
responsibilities to the judiciary in assisting 
in informational programs relating to the 
merit retention elections, informing the 
public with regard to the utilization of legal 
services and assisting the various commit- 
tees and sections in their public relations 
efforts. 


LoulE N. ADCOCK, JR. 
Chairman 


Tax Certification 


The Tax Certification Committee has 
the responsibility of implementing the cer- 
tification program in the field of taxation. 
The members of the committee are Kenneth 
G. Anderson, Charles H. Egerton, James. 
J. Freeland, Robert D. Hart, Jr., Albert C. 
O'Neill, Jr., Henry H. Raattama, Jr., and 
David M. Richardson. 

The committee’s principal functions are 
to establish policies, plan and supervise 
preparation of the examination, review 
applications and formulate recommenda- 
tions on each applicant for final review and 
endorsement by the Board of Certification, 
Designation and Advertising. This year the 
committee has been especially involved in 
examining the level and availability of 
continuing legal education programs for 


Tallahassee and several times in Tampa during the 1983-84 Bar year to develop a more 


active PR program. 
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certified tax lawyers. It is the committee’s 
goal in the coming year to work with the 
Tax Section and other course sponsors to 
assure that there are a sufficient number of 
high level CLE programs to accommodate 
the needs of certified tax lawyers. 

The committee also spent many hours 
this year formulating amendments to the 
tax standards to clarify certain provisions 
and improve the overall quality of the 
program. Foremost among the recom- 
mendations proposed to the board was the 
elimination of the examination waiver for 
applicants who received an LL.M. degree 
within eight years of the date of applica- 
tion. Approximately 115 lawyers qualified 
for certification under this provision during 
the first two years of plan operation. 
However, because of extensive and con- 
tinuing legislative and judicial changes in 
the revenue laws, the committee concluded 
that receipt of an LL.M. degree within the 
preceding eight ‘years was not necessarily 
conclusive as to an applicant’s present 
knowledge of tax law. 

This year 84 lawyers applied for tax 
certification, of which 80 percent are ex- 
pected to be board certified in June. Each 
of the applicants who will be certified has 
demonstrated substantial involvement in 
the practice of tax law, has documented 60 
hours of continuing legal education credit 
within the past three years, and has com- 
pleted a peer review process. 

The continuing participation of well 
qualified applicants reflects the strength of 
the tax bar in Florida and a growing 
interest to improve professional compe- 
tence. The support and participation of 
these lawyers is vital to the positive long 
range effects of regulated specialization. 

The committee could not have per- 
formed its duties during the past two years 
without the outstanding support of Ray- 
ford Taylor and Dawna Finlaw of the Bar 
staff. Their assistance has been greatly 
appreciated by the committee. 

DAVID M. RICHARDSON 


Chairman 


Travel Programs 


The committee has selected the follow- 
ing travel programs to be recommended 
for 1985: two-week trip to Switzerland and 
Northern Italy (special itinerary prepared 
by committee member Don Pevsner); tsvo- 
week cruise to the Greek Isles; two-week 
trip to Scandinavia and a one-weck trip to 
Rio de Janeiro with an optional side trip to 
Iguacu Falls. 

The travel agencies were to submit 


~ at 


proposals at a meeting on April 15 and the 
committee will select the tour operator ata 
June 21 meeting. 

The committee has also eliminated all 
Florida Bar advertising and_ direct 
mailing and requires tour operators to 
handle this themselves, with the under- 
standing that they must advertise each trip 
at least once in a Florida Bar publication. 

The committee has been publishing 
“Travel Tips and Opportunities” in The 
Florida Bar News and has received a 
favorable response to same from the 
members of the Bar. Since many commit- 
tee members have access to travel informa- 
tion and opportunities not generally avail- 
able to the public, it is felt that these 
articles will be of assistance to the Bar 
when making private travel arrangements. 


R. O. ISPHORDING 
Chairman 


Unauthorized Practice 
of Law 


The goals set by the Unauthorized 
Practice of Law (UPL) Committee for 
1983-84 included the development of an 
Unauthorized Practice of Law Institute at 
the Midyear Meeting of The Florida Bar, 
reduction of the number of UPL 
investigations pending for longer than one 
year, and resolution of litigation against 
immigration consulting agencies engaging 
in the practice of law, and collection 
agencies posing as attorneys. 

The first annual UPL institute, held on 
January 25, 1984, at the Midyear Meeting 
of The Florida Bar, was well attended by 
circuit UPL committee members. The 
institute provided training and technical 
assistance for the circuit committees and 
chairmen as well as a forum for the 
exchange of ideas between circuit 
committees and the standing committee. 

The standing committee continues to 
‘move closer to attaining its goal of 
reducing the number of investigations 
pending for longer than one year. As of 
March 1, 1984, the number had been 
reduced to 25 percent and the committee 
expects to come close to reaching the 
desired goal of 10 percent or less by June 
30, 1984. 

Bar litigation 


against nonlawyers 


engaged in the unauthorized practice of 
law has been a major focus of the UPL 
Committee during the past year. 

Other major projects of the UPL 
Committee included a revision of the 
Integration Rule as it applies to the 


unauthorized practice of law. The 
committee received the Board of 
Governors’ approval of procedures for 
issuing advisory opinions on unauthorized 
practice of law, which will be included in 
the proposed Integration Rule revision 
submitted by the Board to the Florida 
Supreme Court. 

The UPL Committee has enjoyed a very 
busy year and, with the excellent assistance 
of the circuit UPL committees, continues 
to devote significant time and effort in 
order to decrease the harm perpetrated on 
the general public through the unau- 
thorized practice of law. 


JAMES P. HAHN 
Chairman 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Committee 
has continued its efforts to assist local bar 
associations in developing programs and 
has worked to provide a forum for 
communication of ideas among state and 
local bars. Several committee and sub- 
committee meetings were held this year, 
and a broad range of goals was accom- 
plished. First, the committee sponsored, in 
conjunction with the Florida Council of 
Bar Association Presidents, a town hall 
mecting between local bar leaders and 
members and officers of the Board of 
Governors of The Florida Bar at the 
Midyear Meeting in January, 1984. 

Second, the categories and criteria for 
the annual awards given to local bar 
associations were revised this year by the 
committee in sufficient time to be imple- 
mented and presented at the Annual 
Meeting of The Florida Bar. Judges for the 
annual awards have been selected, and bar 
associations are submitting their appli- 
cations in four categories: (1) best public 
service project; (2) best member-service 
project; (3) best new project; and (4) best 
newsletter. In addition, the Law Week sub- 
committee celebrated in May “Law Makes 
Freedom Work.” 

Finally, the committee organized the 
May 10-11 Bar Leaders Conterence held 
at the Marriott Westshore in Tampa. An 
outstanding array of panelists was drawn 
from a broad cross-section of bar groups. 
These people were committed to 
participate in this conference to share their 
successes in solving problems currently 
facing bar associations across the state. A 
full agenda was planned for this 
conference, including such topics as bench- 
bar relations, working with splinter 
groups, identifying new sources of income, 
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planning dynamic “attendance-getter™ 
programs, building a bar center, working 
with executive directors, using computers 
for bar services, developing pro bono 
programs and a special program on repre- 
senting your bar to the public. This 
conlerence provided an excellent oppor- 
tunity for past, present and future officers, 
directors and committee chairs of local, 
regional and state bar associations to meet 
and share ideas. 
PATRICIA C. FAWSETT 
Chairman 


Workers’ Compensation 
Rules 


The committee has exceeded expecta- 
tions outlined earlier. Initially, the limited 
goal set for the committee was to shepherd 
prior rules changes before the Board of 
Governors and convert our former 
“emergency” revisions to the permanent 
rules under the four-year cyclical process. 
However, in response to great interest 
voiced by certain members and recent 
developments from the First District 
Court of Appeal, it was determined to 
resubmerge ourselves in the rules amend- 
ment creation process. This is what we 
did, on an accelerated basis. | am very 
pleased to say that with the help of 
approximately 10-12 Board members, an 
excellent package of significant supple- 
mental changes (and new rules) was 
completed. 

Our third stated goal—pursuit of 
apparent ambiguity among various civil 
procedure and Workers’ Compensation 
Rules— was resolved through this amenda- 
tory process by new rules and amendments. 

The Board of Governors at their meeting 
on January 14, 1984, approved the 
committee’s new supplemental amend- 
ment package unanimously with re- 
spect to all amendments. The cyclical 
process was completed by taking our com- 
bined original amendment package and 
the recently approved supplemental 
package before the Supreme Court to 
finally convert our temporary rules to 
permanent ones. 

During this hiatus in the amendatory 
process we will be approaching the 
Division of Workers’ Compensation for its 
response to our second stated goal, 
inclusion of all Workers’ Compensation 
Rules in the annual Division pamphlet 
setting forth the workers’ compensation 
law. 

H. GEORGE KAGAN 
Chairman 
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Youth and the Law 


The most important accomplishment of 
The Florida Bar Youth and the Law 
Committee has been securing a Florida 
Bar law related education (LRE) coor- 
dinator. Last year (1982-83), the commit- 
tee adopted long range goals, which 
conceivably could take five or more years 
to accomplish, put them into priority and 
settled on the top priority being goal 
1.B.(1) - “establish a Florida Bar law 
related coordinator’s office.” To that end, 
the committee was able to secure a 
$9,989.60 IOTA grant, which combined 
with Florida Bar President Henry's 
matching grant from The Florida Bar 
president's discretionary fund, will suffice 
for hiring a Florida Bar LRE coordinator. 
The Florida Bar Board of Governors 
approved office space support 
materials for the office. A search 
committee reviewed applications, and 
Annette Pitts was employed beginning 
April 23. 

Past President Rinaman, President 
Henry and President-elect Richman all 
actively supported The Florida Bar Youth 
and the Law Committce’s goal to hire an 
LRE coordinator. The Florida Bar in 
1974-75, together with the Department of 
Education, created a very active law 
related education department at The 
Florida Bar. The result today is that over 
45 school districts in Florida have some 
form of law related education in existence. 
Local bar associations are involved. 
Resource officers from various sheriff's 
departments are involved. There has been 
no overall coordination in these efforts. 
The new Florida Bar LRE coordinator will 
help coordinate these efforts with 
particular attention toward getting local 
bar associations initiated into LRE pro- 
grams and assisting those local bar associ- 
ations which already have ongoing 
programs. 

The Florida Bar LRE coordinator will 
have other duties besides assisting other 
bar associations. The coordinator will help 
carry out the Youth and the Law Commit- 
tee’s goals which were carefully worked out 
over a two-year period. The coordinator 
will complete a mailing list of all persons 
interested in law related education in 
Florida. The coordinator will publish a 
quarterly newsletter on law related educa- 
tion in which up-to-date information will 
be disseminated to the public schools, and 
exemplary law related education pro- 
grams will be highlighted. The coordinator 
will collect and maintain a library of law 


related education materials and act as a 
clearinghouse for effective programs in 
large, medium and small counties in their 
high school, middle school, and eclemen- 
tary school curriculum. 

The coordinator will work toward the 
creation of a statewide law related edu- 
cation association, which eventually will 
coordinate the various principal groups in- 
terested in law related education; namely, 
attorneys. educators and law enforcement 
personnel, leaving the coordinator to 
concentrate principally on the local bar 
associations. 

The Youth and the Law Committee is 
developing a concept paper on a statewide 
law related education association, concur- 
ring how it should be structured, its 
purposes and goals. Vice Chairman Rick 
Crary is principally responsible for this 
assignment. Vice Chairman Judge Oliver 
Green has overseen the five DCA 
geographical divisions of The Florida Bar 
Youth and the Law Committee. This has 
been a difficult assignment. The future 
hope is that each DCA will have a repre- 
sentative on the Youth and the Law 
Committee who will ride herd on all law 
related education activities in their 
geographic area and report to the 
chairman of the Youth and the Law Com- 
mittee and The Florida Bar LRE coordina- 
tor exemplary programs in their area. 
These DCA subchairpersons would be re- 
quested to submit at least one article each 
year on outstanding programs in their 
areas for use in the coordinator’s quar- 
terly newsletter. This year Judge Carter re- 
quested an expansion in the Youth and the 
Law Committee membership and accord- 
ingly requested local bars to recommend 
liaison members to the Youth and the Law 
Committee for appointment by President- 
elect Richman. 

These were the three principal areas of 
activity for The Florida Bar Youth and the 
Law Committee; namely, securing a 
Florida Bar LRE coordinator, laying the 
foundation work for a statewide LRE 
association, and working with local bar 
associations through the DCA subcom- 
mittecs. 

The Florida Bar Youth and the Law 
Committee initiated a new concept in 
committee meetings which is worth 
sharing. On December 8, 1983, at 10:00 
a.m. and on March 1, 1984 at 10:00 a.m., 
The Florida Bar Youth and the Law 
Committee held telephone conference 
meetings initiating from The Florida Bar 
in Tallahassee. At the December 8 tele- 
phone conference there were 10 subcom- 
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mittee chairmen on the line, and at the 
March | telephone conference there were 
eight subcommittee chairmen on the line. 
Each of these telephone conlerences lasted 
approximately 35 to 40 minutes and cost 
under $200, which expense is absorbed by 
the individual members on a prorata basis. 
The connections were excellent. The 
members’ presentations were succinct. 

Each conference was preceded by a 
written agenda that was followed and 
minutes of the conference were disbursed 
shortly thereafter detailing assignments. 
This method of meeting was very 
successful and avoided the time and 
expense ol travel to a mutually convenient 
city in Florida. I strongly recommend that 
The Florida Bar investigate inexpensive 
conference call hookups in the major cities 
whereby two or more attorneys might 
gather in a nearby location and speak to 
other groups of the same committee. It 
worked well, it was inexpensive, and it was 
almost as effective as an in-person con- 
ference. 

In conclusion, The Florida Bar Youth 
and the Law Committee has long range 
goals that are well thought out. The 
Florida Bar Youth and the Law 
Committee has put these goals in priority 
and is concentrating on accomplishing the 
goals one by one. 

JUDGE MIKE CARTER 
Chairman 
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Administrative Law 


Key Haven and its Progeny: Uncertain Choices for 
Constitutional Challenges to Administrative Action 


The Key Haven decision was to set the pattern for judicial review of constitutional challenges to administra- 
tive action. But, did it? This article explores some questions that remain unanswered, particularly following 


the decision in Albrecht v. State. 


by Segundo J. Fernandez and M. Christopher Bryant 


In what appeared to be a definitive opin- 
ion on judicial review of administrative ac- 
tion, the Florida Supreme Court set out 
specific guidelines for such review in the 
case of Aey Haven Associated Enterprises 
v. Board of Trustees of the Internal Im- 
provement Trust Fund, 427 So.2d 153 
(Fla.1982). The court identified three types 
of constitutional challenges that a party 
could raise in the realm of administrative 
agency action: to wit, challenge to the 
facial constitutionality of a statute au- 
thorizing an agency action; challenge to 
the facial constitutionality of an agency 
rule implementing a constitutional pro- 
vision or statute; and challenge to the 
constitutionality of an agency's action in 
implementing a constitutional statute or 
rule. 

These guidelines may not be as definitive 
as initially assumed. This article addresses 
some of the unanswered questions de- 
veloped since Key Haven. 

The most difficult category addressed in 

Key Haven, and the one to be addressed in 
this article, concerns constitutional chal- 
lenges wherein the aggrieved party claims 
that the administrative agency has applied 
a facially constitutional statute or rule in 
such a way that the aggrieved party's con- 
stitutional rights have been violated. Such 
was Key Haven’s claim against the Board 
of Trustees of the Internal Improvement 
Trust Fund and the Department of 
Environmental Regulation, who had 
denied dredge and {ill permits for Key 
Haven’s development. The court in Key 
Haven held that: 
[hJaving completed review in the executive 
branch, if an aggrieved party does not wish to 
further contest the validity of the permit denial 
by seeking district court review, the party may 
accept the agency action under the statute being 
implemented . . . and file suit in circuit court on 
the basis that denial was proper but resulted in 
an unconstitutional taking of the party's 
property.! 

This choice of accepting an agency's 


action as proper, but yet having an uncon- 
stitutional effect, appeared to be the 
critical choice to be made by an aggrieved 
party in deciding where to proceed for judi- 
cial review and possible relief. The. Aer 
Haven court went on to state that when a 
party clects the circuit court as the judicial 
forum in which to pursue review, that 
party foregoes any opportunity to chal- 
lenge the permit denial as improper and 
also foregoes the opportunity to challenge 
the agency’s action as arbitrary, capricious, 
or as failing to comply with the intent and 
purposes of the statute being imple- 
mented.” 

But what of a party who pursues direct 

review pursuant to F.S. §120.68 in the 
district courts of appeal? Can that party 
raise the constitutional claims of “taking” 
in that proceeding? The Key Haven court 
also addressed this question: 
The claim of the taking of property can be raised 
in this direct review proceeding, and, if an 
adequate record is available, the district court 
could require the state to institute condemna- 
tion proceedings.* 

In fact, this judicial review of a consti- 
tutional claim on direct review by an 


appellate court of an agency’s action was 
the basis of the ruling in Graham vy. 
Estuary Properties,4 wherein the Supreme 
Court enunciated the factors to be used by 
courts in determining whether property is 
“taken” by the executive branch's exercise 
of the police power:5 

1. Whether there is a physical invasion 
of the property. 

2. The degree to which there is a 
diminution in value of the property. Or 
stated another way, whether the regulation 
precludes all economically reasonable use 
of the property. 

3. Whether the regulation confers a 
public benefit or prevents a public harm. 

4. Whether the regulation promotes the 
health, safety, welfare, or morals of the 
public. 

5. Whether the regulation is arbitrarily 
and capriciously applied. 

6. The extent to which the regulation 
curtails investment-backed expectations.® 

The fourth and fifth factors of the 
Estuary Properties “taking test” relate 
directly to the propriety of an agency's 
action. The dilemma to be faced by future 
litigants is apparent: if they have to accept 
an agency's action as proper before going 
to circuit court on a “taking” claim, the 
fourth and fifth factors of the Estuary 
Properties “taking test” are meaningless.’ 
On the other hand, if they pursue direct 
review under F.S. §120.68, and in that con- 
text also claim that a “taking” has oc- 
curred, then those “taking” factors relating 
to the propriety of an agency’s action are 
applicable and conceivably controlling. 

The question could fairly be asked: did 
the Key Haven court realize the effect its 
decision might have on the Estuary Proper- 
ties “taking test”? And, if the effect was 
intentional, did the court intend for 
questions of “taking” to be resolved under 
different standards in the district and 
circuit courts? 
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Key Haven Applied: The Atlantic Case 

The case of State v. Atlantic Interna- 
tional Investment Corporation, 438 So.2d 
868 (Fla. Ist DCA 1983), involved a 
complex claim of “taking” against the state 
by Atlantic International Investment Cor- 
poration (Atlantic) based on the separate 
actions of several different state and local 
agencies, including the Department of 
Pollution Control (DPC), the predecessor 
agency to the Department of Environ- 


mental Regulation (DER).* DPC _ had 
denied a permit application filed by 
Atlantic. Atlantic petitioned for a writ of 
certiorari concerning the permit denial, 
which culminated in a_ stipulated 
settlement for permit issuance with 
monitoring provisions. 

Atlantic's petition for writ of certiorari 
was viewed by the First District Court as a 
“Key Haven-type™ election of direct appel- 
late review over circuit court review, which 
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foreclosed it from proceeding with an 
alternative remedy in circuit court.’ The 
court so ruled despite the trial court's 
reservation of jurisdiction over the 
“taking” issue when administrative review 
of the DPC/DER permit denial was 
sought after initiation of the 1975 taking 
claim in circuit court." The First District 
Court noted that, following a hearing offi- 
cer’s recommendation of permit issuance 
and DPC’s subsequent denial, Atlantic 
appealed to the Environmental Regula- 
tion Commission and sought certiorari in 
the district court of appeal, but did nor 
choose at that time to return to circuit 
court to pursue its “taking” claim. Only 
after entering a court-approved settlement 
which called for permit issuance, and en- 
countering other real or potential regula- 
tory hurdles, did Atlantic return to circuit 
court to argue that the cumulative effect of 
the actions of several independent govern- 
mental entities was to render the project 
financially unfeasible."" This, the First 
District Court held, Atlantic could not do. 


Key Haven Criticized: The Sullivan 
Case 
There is an extensive discussion of the 
question of exhaustion of administrative 
remedies and Key Haven in a special con- 
currence by Judge (now Justice) Shaw in 
State Commission on Ethics v. Sullivan, 
430 So.2d 928 (Fla. Ist DCA 1983). 
Briefly, in the Sullivan case, complaints 
had been filed with the Commission on 
Ethics against Wilma Sullivan, former 
Leon County supervisor of elections, and 
John Sullivan, her son, deputy supervisor, 
and successor, alleging various breaches of 
the public trust. The Sullivans unsuccess- 
fully moved to dismiss the complaints on 
jurisdictional and other procedural 
grounds, and the Commission's denial of 
these motions was per curiam affirmed, 
without opinion, on appeal.!? Between the 
Commission's denial of their motions and 
the appeal to the district court of appeal, 
the Sullivans filed complaints tor 
declaratory judgment as to the same issues 
raised in their motion to dismiss before the 
Commission (and presented to the district 
court of appeal on review) as well as the 
issue of whether the Commission was sub- 
ject to Ch. 120. After the appellate court 
ruled on the prior appeal (apparently 
unknown to the trial court), the trial court 
ruled for the Sullivans on jurisdictional 
and scope of Commission authority 
grounds, from which ruling the appeal was 
taken. 
The court decided the case on the res 
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judicata effect of its own per curiam 
aflirmance in the earlier appeal." 
Subsequent discussion in the opinion of 
the exhaustion question concerned not 
whether the trial court should have re- 
quired exhaustion, but that the Commis- 
sion should have raised and the court 
should have recognized “the Sullivans’ 
actual exhaustion of that remedy (albeit 
unsuccessfully), which culminated in this 
court’s issuance of its PCA.“!5 

Judge Shaw, discussing exhaustion in 
his special concurrence, viewed Key Haven 
as limiting (in dicta, unnecessary to 
resolution of the case) the exceptions to the 
exhaustion doctrine to allegations of facial 
unconstitutionality of a statute.'® Several 
points made in the concurrence are chal- 
lengeable in the context of the doctrine of 
exhaustion of administrative remedies and 
the Aer Haven holding. First, Key Haven 
did not attempt to define the exclusive 
circumstance in which exhaustion could be 
avoided. It was concerned with exhaustion 
only when constitutional challenges arise 
in the administrative process.'7 Second, 
the Sullivan majority did not rely solely on 
Key Haven, but made an assumption that 
the Ethics Commission's motions to 
dismiss the Sullivans’ circuit court 
complaints for failure to exhaust 
[w]ere apparently meritorious, there being no 
tactual showing in the complaints that Chapter 
120 remedies were inadequate and no allegation 
concerning the facial constitutionality of a 
statute. Key Haven, supra; State ex rel 
Department of General Services v. Willis, 344 
So.2d 580 (Fla. Ist DCA 1977); Smith v. Willis, 
415 So.2d 133 (Fla. Ist DCA 1982). 
Third, the criticism of Key Haven over- 
looks the existence of constitutional issues 
in the denial of Key Haven’s permit appli- 
cation.'® Judge Shaw was correct in recog- 
nizing the absence of constitutional issues 
in the permit denial itself; however, when 
an aggrieved permit applicant in turn 
claims that as a result of the permit denial 
of his property has been taken without just 
compensation, the applicant has raised an 
issue expressly reliant on the Constitution 
for its resolution. 


Key Haven Distinguished? 

The recent Supreme Court decision in 
Albrecht v. State, 444 So.2d 8 (Fla. 1984), 
may leave one wondering just what 
remains of Key Haven. Appellant 
Albrecht, in seeking judicial review of 
DER’ denial of water quality certification 
for the proposed bulkheading and filling of 
coastal Pinellas County property, had not 
pursucd a taking claim, but had challenged 
in district court the constitutionality of 


DER’s authorizing statutes as well as the 
correctness of DER’s decision. Unable to 
prevail on these claims, Albrecht returned 
to circuit court to pursue a taking claim 
against the state.?° 

The trial court, and the Second District 
Court of Appeal, held that Albrecht’s 
taking claim was barred by the doctrine of 
res judicata in that it could have been 
asserted in the prior district court review of 
the propriety of DER’s action.?! Judge Ott, 
in dissent on denial of rehearing, viewed 
res judicata as inapplicable because of a 
lack of identity of causes of action between 
the challenge of a permit denial and aclaim 
of uncompensated taking of property.” 
Judge Ott stated that certain issues that 
must necessarily be resolved in order to 
find a “taking” are not appropriately con- 
sidered in judicial review of agency action 
under F.S. §120.68. Further, no unconsti- 
tutional taking would have occurred until, 
on remand to an agency by a district court 
finding the agency’s exercise of discretion 
to be violative of a constitutional 
provision, the court failed to order com- 
pensation of the aggrieved landowner.?# 

The dissenting judge was vindicated by 


the Florida Supreme Court, which found 
that Albrecht’s “claim of uncompensated 
taking constitutes a separate and distinct 
cause of action” from the district court 
review of a permit denial.?4 In essence, the 
Court held that whether the landowner 
voluntarily accepts agency correctness at 
the close of executive branch appeals or 
whether agency correctness is determined 
upon direct judicial review by an appellate 
court is of no consequence; what is relevant 
is that the propriety of the agency action 
has been finally determined.?5 
It is difficult to accept the court's asser- 
tion that Albrecht “does not conflict with 
. Key Haven.” At the very least, 
Albrecht expands greatly the options Key 
Haven spelled out as available to the 
aggrieved landowner. Key Haven would 
allow at the close of executive branch 
activity (1) an acceptance of the executive's 
action and initiation of a taking claim in 
circuit court, or (2) an appeal of the 
propriety of the agency action to the 
district court, in which forum a taking 
claim could be entertained. Albrecht 
would allow district court review of agency 
action, a circuit court taking claim, or the 
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former followed by the latter provided the 
taking issue was not raised in the district 
court. 

While the language of Key Haven is 
admittedly ambiguous as to the exclusivity 
of available forums, there is support in Ker 
Haven for the sequence of remedies 
Albrecht insists is available. For example, 
the Key Haven court stated that the 
applicant could have filed its circuit court 
inverse condemnation suit “[a]fter 


exhausting all executive branch appeals, 
because we find that Key Haven’s claim in 
the circuit court is not a veiled attempt to 
collaterally attack the propriety of agency 
action.”?7 

If an applicant thus argued only as to the 
propriety of agency action in his district 
court appeal, a subsequent inverse 
condemnation action in circuit court 
should still not be viewed as a collateral 
attack on the propriety of agency action, 
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much less by the broader doctrine of res 
judicata.?* 

If either the doctrine of exhaustion of 
administrative remedies or of res judicata, 
both of which are present in Key Haven, is 
founded at least partially on a policy of 
promoting judicial economy, the A/brechi 
decision falls short of furthering that 
policy. To allow a litigant to conclude his 
district court appeal without pursuing the 
inverse condemnation claim which could 
be decided therein, “if an adequate record 
is available,”2® and then initiate a separate 
circuit court action to pursue the “taking” 
claim seems a needless duplication of judi- 
cial time and energy. 

On the other hand, A/brecht rightly 
points out that some of the facts necessary 
to prove a taking are irrelevant to the 
administrative decisionmaking and_ re- 
view.*” To ensure an adequate “taking” 
record is available for district court review, 
in the event that the appellant landowner’s 
primary remedy of reversal of agency 
action is not granted, would require either 
the introduction in the administrative 
forum of much evidence irrelevant to the 
primary cause of action, thus burdening 
that proceeding with detailed and time- 
consuming issues which may need never be 
addressed, or allowing the submission of 
evidence directly to the district court.?! 

If it was this potential for judicial and 
administrative attention to irrelevant 
matters that A/brecht was hoping to cure, 
why did it not overrule the Key Haven 
option of pursuing the inverse condemna- 
tion claim in district court on direct review 
of the agency action? As it stands, Ker 
Haven allows the appellant to in essence 
plead alternative remedies before the 
district court; that is, the appellant must 
argue that the agency action was improper 
and that the appropriate remedy would be 
remand to the agency for appropriate 
action (assuming the appeal is part of the 
applicant’s ongoing good faith effort to 
obtain a permit), or, inthe alternative, that 
the agency action, whether proper or not, 
constituted inverse condemnation. 


Conclusion 

The Albrecht decision raised questions 
concerning the definitiveness of the Ker 
Haven judicial review guidelines, and 
failed to address the inconsistencies 
between those guidelines and the Estuary 
Properties “taking test.” 

Practitioners representing clients ag- 
grieved by agency action should be aware 
of the problems outlined above and have a 
clear strategy that distinguishes between 


actions for inverse condemnation and 
actions where a patticular executive 
branch decision is sought to be overturned. 
The administrative “record development” 
requirements and issues for judicial review 
in those situations are different and failure 
to take this into account could ultimately 
explain the different outcomes in Ker 
Haven and Albrecht. 
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nom. Taylor v. Graham, 454 U.S. 1083 (1981). 
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7If agency action is accepted as proper, it 
cannot be said to be “arbitrary or capricious,” 
and, further, if proper (i.e. a valid exercise of the 
police power), it must necessarily “promote the 
health, safety, welfare, and morals of the 
public.” 


<The amended complaints in the two actions 
consolidated for purposes of trial included as 
defendants the State of Florida, the Department 
of Environmental Regulation, the Department 
of Business Regulation’s Division of Florida 
Land Sales and Condominiums, the St.Johns 
River Water Management District, and Volusia 
County. Following dismissals prior to and at 
trial, the stateand DER were the only remaining 
parties. 438 So.2d at 870-71 (Fla. Ist D.C.A. 
1983). 
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''7d., at 871. The district court held that, even 
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facts could not support a taking claim. /d., at 
872. 
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*!Albrecht v. Department of Environmental 
Regulation, 353 So.2d 883 (Fla. Ist D.C.A. 
1977), cert. denied 359 So.2d 1210 (Fla. 1978). 
Albrecht claimed that §253.124 did not contain 
adequate standards to guide DER’s permitting 
decisions in that the agency was authorized to 
determine whether certain marine resources, 
features and functions would be affected “to 
such an extent to be contrary to the public 
interest” and that the statute was thus an uncon- 
stitutional delegation of legislative power. The 
district court opined that sufficient procedural 
safeguards in the form of administrative review 
were in place to restrict DER’s discretion, thus 
rejecting Albrecht’s constitutional claims. /c., at 
883, 884-885. 


22407 So.2d at 210, 211. Judge Ott’s dissent 
rejected the validity of Coulter v. Davin, 373 
So.2d 423 (Fla. 2d D.C.A. 1979), the case relied 
on by the trial court and the majority as 
controlling precedent, and in which Judge Ott 
had “reluctantly concurred,” and then reached 
the same conclusion in analyzing the First 
District’s opinion in Key Haven Associated 
Enterprises, Inc. v. Board of Trustees, 400 So.2d 
66 (Fla. Ist D.C.A. 1981). 


*3407 So.2d at 215. The dissent also implies 
that until the reviewing court enters its order 
there is no final action to be considered on 
taking. Presumably, “final agency action” for 
purposes of determination of its constitu- 
tionality somehow dillers from the “tinal agency 
action” necessary to trigger §120.68 and invoke 
judicial review in the first place. 

24444 So.2d at 12 (Fla. 1984). 
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*“The same Key Haven language could be 
quoted to disprove A/brecht’s interpretation of 
the holding in Key Haven; if the court had meant 
to allow a Circuit court action after the close of 
all review of the propriety of agency action, why 
did it characterize such review as “executive 
branch appeals”? 

29427 So.2d at 159 (Fla. 1982). 


30444 So.2d at 12 (Fla. 1984). This is especially 
true since Albrecht apparently declares diminu- 
tion of value and lack of alternative uses to be 
prerequisites to a successlul taking claim. 

‘I'The latter possibility is one not likely to be 
received graciously by the district courts, which 
are not in the business of receiving evidence. 
Tyson v. Aikman, 31 So.2d 272 (Fla. 1947): 
Lendsay v. Cotton, 123 So.2d 745 (Fla. 3d 
D.C.A. 1960); Seashole v. F & H_ of 
Jacksonville, Inc., 258 So.2d 316 (Fla. Ist 
D.C.A. 1972); Hillsborough County Board of 
County Commissioners v. Public Employees 
Relations Commission, 424 So.2d 132 (Fla. Ist 
D.C.A. 1982). 
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Family Law 


“Putting a Spouse Through”— A Good 
or Bad Investment? 


Do the decisions of Florida’s appellate courts fall short of providing specific direction to the trial courts for 
adequate awards to the working spouse who sacrifices to help the other spouse advance his or her education? 


by Stephen W. Sessums and Laura L. Sessums 


The situation is a familiar one. A man 
and a woman marry during or soon after 
they complete their undergraduate educa- 
tions. One spouse continues his or her edu- 
cation, earning a professional degree. To 
allow the student-spouse to continue 
schooling, the other works full-time 
outside the home. The income so earned is 
used to pay the household expenses as well 
as to finance all or part of the other's 
schooling. In contemplation of a higher 
standard of living once the student-spouse 
completes his or her degree and begins to 
work, the couple makes do with only one 
income during the education period. 

Yet soon after the student-spouse 
graduates, the couple divorces. One spouse 
leaves the marriage with a professional 
degree and an enhanced earning capacity. 
The other, however, leaves behind his or 
her dream of a higher standard of living 
and has nothing to show for the years of 
hard work during the marriage. Since 
nearly all of the worker-spouse’s income 
was used to pay household and educa- 
tional expenses, the couple accumulated 
no assets to be divided upon divorce. 
Further, the court cannot award alimony 
or maintenance since the worker-spouse is 
obviously capable of self-support. 

This “working-spouse/educated- 
spouse” scenario is found repeatedly in di- 
vorce courts across the United States. 
Almost all of the courts that have faced this 
scenario acknowledge the disparate 
economic futures of the former spouses. 
The courts note that the educated spouse 
now enjoys a greatly enhanced earning 
capacity, while the supporting spouse, who 
worked hard to help finance the education 
of the other, will not share in any of the 
material gain resulting from that 
education. Courts have fashioned various 
remedies in an effort to correct this 
economic inequality. This article will 
discuss the different methods used by 
courts both in and outside Florida to 


provide an equitable remedy for the 
supporting spouse. 

This article does not discuss the situa- 
tion where the supporting spouse has in 
turn received a graduate or professional 
degree with the aid of monetary contribu- 
tions from the already educated spouse. 
Nor does the article concern marriages 
which have lasted for a number of years 
after the educated spouse receives his or 
her degree, thereby enabling both to enjoy 
an increased standard of living. When both 
partners have received advanced degrees 
with the aid of the other, both can enjoy an 
increased, post-divorce earning capacity. 
In a long-term marriage, the supporting 
spouse will usually benefit from his or her 
contributions to the education of the other 
because the marital estate includes a 
greater accumulation of assets to be 
divided upon divorce. 


Decisions of Non-Florida Courts 
Courts, when faced with the “working- 
spouse/educated-spouse” scenario, first 
decide whether the educational degree or 
license to practice a profession is divisible 
property. The vast majority of courts ad- 
dressing this question have ruled that the 
degree and license are not property. 
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In support of their finding that a degree 
of license is not property, courts often state 
that neither of these intangibles have the 
attributes of that which is usually con- 
sidered property. Botha license and educa- 
tional degree are “[P]ersonal to the holder 
. . . cannot be assigned, sold, transferred, 
conveyed, or pledged . . . [and] may not be 
acquired by the mere expenditure of 
money.”! Other courts note the over- 
whelming difficulties in valuing a degree or 
license. The value of a degree or license is 
based on the future earning capacity of the 
holder. As it is based on “factors which are 
at best difficult to anticipate or 
measure,”? valuation is speculative. A 
division of assets so valued is inconsistent 
with statute and case law on the division of 
the marital estate since the result is “a 
‘division’ of post-divorce earnings.”} In 
addition, labeling a degree or license 
“property” could be unfair to the educated 
spouse since a property division cannot be 
amended later if an unforeseen change 
occurs in the parties’ circumstances.4 

One state intermediate appellate court 
has explicitly termed a former husband’s 
law degree marital property subject to 
equitable distribution upon the parties’ 
divorce. The Michigan court in 
Woodworth v. Woodworth, 337 N.W. 2d 
332 (Mich. Ct. App. 1983) discusses at 
great length and furnishes detailed answers 
to the various questions raised in other 
states in refusing to determine that a degree 
is marital property. The Michigan court 
also agreed that the appropriate method of 
compensation for the nondegreed spouse is 
to award to her “a percentage share of the 
present value of the future earnings attrib- 
utable to the degree.” In answer to the issue 
that such valuation is too speculative, the 
court pointed out that trial courts are 
adept at measuring future earnings in such 
context as personal injury, wrongful death 
or workers’ compensation actions. 

Another state court originally termed a 


| 
| 


professional education “property” 
divisible upon divorce.s The Kentucky 
Court of Appeal in /nman v. Inman, 578 
S.W.2d 266 (Ky. Ct. App.1979), held, 
albeit with “strong reservations,” that an 
education is divisible property. The court 
limited its holding to facts where one 
spouse contributed to the other’s 
education, the supporting spouse is not 
entitled to maintenance and there are little 
or no accumulated marital assets. To find 
otherwise in these circumstances, the court 
reasoned, “would work the grossest 
inequity.””6 

Following remand to the trial court, the 
Kentucky Court of Appeal again dealt 
with the same issue in the same case and 
reversed its original decision. Thereafter, 
the Supreme Court of Kentucky’ refused 
to-accept the proposition that an educa- 
tional degree would be marital property. It 
held:* 
[t]he proper formula to be followed in placing a 
value on an educational degree secured by a 
spouse, to which the other spouse contributed 
financially, is to measure the recovery by the 
amount of money the non-college going spouse 
contributed toward living expenses, the amount 
of money contributed for educational costs, and 


the potential for increase in future earning 
capacity made possible by the degree, thus not 
treating the degree as marital property. 

The lowa Supreme Court, though 
refusing to call a professional education 
“property,” has held that the enhancement 
of future earning capacity resulting from a 
professional degree earned with monetary 
aid from one’s spouse is an asset subject to 
distribution upon divorce.® The 
Horstmann court’s distinction between the 
degree and the enhanced earning capacity 
resulting therefrom was negated somewhat 
as the court measured the value of the 
future earning capacity by the cost of the 
education.!° 

In states where an educational degree, 
professional license and enhanced earning 
capacity are not considered ‘divisible 
marital property, courts employ other 
methods to provide a remedy for the sup- 
porting spouse. The two most common 
methods used are (1) to consider the sup- 
porting spouse’s contributions or the 
educated spouse’s increased earning 
capacity in awarding maintenance and 
dividing the marital estate; or, (2) 
awarding the supporting spouse lump sum 
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or reimbursement alimony for his or her 
contributions. Only one state court has 
refused the supporting spouse any 
compensation, arguing that a professional 
education or enhanced earning capacity is 
neither community nor separate property. 
Thus, the court found that contributions 
made toward that education did not 
enhance the value of any property and 
there was nothing to be divided." 

In many states where the supporting 
spouse’s contribution is considered in 
awarding alimony or maintenance, that 
spouse must demonstrate need before any 
award can be made.!? This remedy is often 
of no value to the supporting spouse as he 
or she is usually still gainfully employed 
and cannot establish need.!3 Further, con- 
sideration in the division of the marital 
estate of the supporting spouse’s contribu- 
tions is also an illusory remedy, since the 
marital estate has accumulated no assets to 
divide.'4 Thus, courts which can only 
consider a supporting spouse’s contribu- 
tion to the other’s education as a factor in 
the property division or alimony award, 
are, in reality, without power to compen- 
sate equitably the supporting spouse. 

Courts which do provide an equitable 
and workable remedy for the supporting 
spouse compensate the spouse through an 
award of lump sum alimony. In the leading 
case of Mahoney v. Mahoney, 91 N.J. 488, 
453 A.2d 527 (N.J. 1982), the New Jersey 
Supreme Court introduced the concept of 
“reimbursement alimony” to compensate 
the supporting spouse for “a// financial 
contributions” made to the other’s educa- 
tion. The court noted that reimbursement 
alimony should be used to avoid the 
“patently unfair” result in which the 
supporting spouse would otherwise remain 
uncompensated. More conventional reme- 
dies, such as rehabilitative alimony or 
equitable distribution of accumulated 
assets, should be used instead to compen- 
sate the supporting spouse, when they 
apply.'S “Marriage should not be a free 
ticket to professional education and train- 
ing without subsequent obligations,” the 
court declared.'¢ 

The Minnesota Supreme Court has also 
awarded restitutionary relief to a woman 
who helped support her husband through 
professional school.!” Noting that the wife 
was not entitled to maintenance and that 
there were few marital assets to divide, the 
court found that “[t]he equities weigh 
heavily in favor of providing a remedy to 
the working spouse. . . .”!8 The court 
awarded the wife the amount of her 
contributions to the husband’s living and 


educational expenses.'® A Michigan court 
has also awarded a supporting spouse 
alimony in gross as compensation for her 
contributions to her husband’s acquisi- 
tion of a medical degree.?° The alimony 
awarded, however, represented ail of the 
wife’s contributions, “financial and other- 
wise,” to her husband’s professional educa- 
tion.?! 

Using the doctrines of quasi-contract 
and unjust enrichment, the Oklahoma 
Supreme Court has reimbursed a 
supporting spouse for her contributions to 
her husband's medical degree.?? The court 
found that the working wife had “an 
equitable claim to repayment for the in- 
vestment she made in” her husband's ac- 
quisition of a medical degree.3 The court 
remanded the case for a determination of 
the amount of the wife’s contributions to 
her husband’s living and educational 
expenses, plus adjustments for interest and 
inflation. 


Decisions by Florida Courts 

At the time of the writing of this article, 
only three appellate decisions have been 
published in Florida which addressed the 
“working-spouse/educated-spouse” _sce- 
nario. Although all three of these arise ina 
factual context different from that ad- 
dressed in this article, all of them address 
the basic legal issue. 

In Severs v. Severs, 426 So.2d 992 (Fla. 
5th DCA 1983), the wife worked as a 
teacher to assist her husband in achieving 
his law degree. After his graduation, the 
wife abandoned her career and devoted 
herself full-time to being a housewife and 
mother. The parties’ 15-year marriage 
produced three children. The trial court 
divided the property, giving $124,050 of 
the marital estate to the wife (44%) and 
$156,091 (56%) to the husband. The wife 
received only rehabilitative alimony for 
three years. 

Judge Cobb, in writing for the majority, 
declared that to award a supporting spouse 
a vested interest in her husband’s law 


degree and earning capacity “would 
transmute the bonds of marriage into the 
bonds of involuntary servitude contrary to 
Amendment XIII of the United States 
Constitution.”*4 Although the court did 
not otherwise compensate the wife for her 
monetary contributions, it ruled that, 
viewing the trial court’s judgment as a 
whole, the wife had not been 
shortchanged.?5 

In a dissent in the Severs case, Judge 
Sharpe urged that it is proper for a court to 
base a permanent alimony or lump sum 
alimony award on one spouse’s support 
and assistance of the other in obtaining a 
professional degree. She further stated: “If 
the majority decision becomes the prevail- 
ing law on this point, the young should 
take note: ‘putting a spouse through’ will 
become a remarkably poor personal 
investment. 

The Third District has considered this 
issue in two separate decisions. The first of 
these is Hughes v. Hughes, 438 So.2d 123 
(Fla. 3d DCA 1983). The parties in Hughes 
had been married for 12 years, but 
separated for the last five. During the 
marriage the husband obtained two 
bachelor of science degrees while working 
for Florida Power and Light Company. 
The company had reimbursed most of his 
tuition payments. During this same time, 
the wife worked as a registered nurse. In 
reversing the wife’s award of lump sum 
alimony based on the future value of the 
husband’s college degrees earned during 
the marriage, the court, in a very compre- 
hensive decision, discussed the various 
factual and legal issues involved. The court 
concluded: 

1. Neither a_ professional _ license, 
degree, nor future earnings can be con- 
sidered property acquired during the 
marriage; 

2. The requirement that a spouse have 
the financial ability to make lump sum 
payment will not be satisfied where the 
award is based on earnings to be accumu- 
lated in the future; and 
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3. Upon remand, the trial court should 
reconsider the husband’s education in 
arriving at the distribution of other assets 
and in determining the propriety and/or 
amount of alimony to be awarded. 

In Hernandez v. Hernandez, 444 So.2d 
35 (Fla. 3d DCA 1983), the Third District 
followed the Hughes opinion. However, in 
a footnote the court stated:27 
This does not preclude the trial judge, on 
remand, from fashioning some other equitable 
remedy which does justice between the parties, 
See, Canakaris, at 1202, and which does not 
leave one spouse “shortchanged,” see, id., at 
1207. Such an award may include, but is not 
limited to, reimbursement to the wife for sums 
advanced by her for the husband's tuition or 
other expenses of medical school, reimburse- 
ment for her interest in the joint assets sold by 
the parties in order that the husband could 
attend school, and relief from liability for tuition 
loans by the bank to the husband which were co- 
signed by her. 


The factual context of this case high- 
lights the importance of the footnote. 
During the marriage, the husband 
attended a foreign medical school aided by 
the financial support of the wife, his 
parents and tuition loans. The husband 
filed his petition for dissolution of 
marriage shortly after his graduation. 
Since that time, he has unsuccessfully 
taken the medical examination required 
for a license to practice in the United States 
on four occasions. At the time the final 
judgment was dissolved, he was employed 
as an assistant in a medical clinic earning 
$160 per week—less than that earned by 
the wife as a legal secretary. 

Thus, the Third District, in the 
Hernandez case, as distinguished from the 
Hughes case, seems to imply that the court 
may fashion an award taking into account 
the wife’s contributions, even though the 
husband does not have an immediate and 
present ability to respond to that award. In 
Hernandez, there is no mention of any 
assets to be divided by the parties. Indeed, 
the final judgment entered in the lower 
court does not distribute any such assets. 28 


Proposals and Conclusions 

The Florida Alimony Statute, §61.08, in 
making provision for both periodic 
payments or payments in lump sum, or 
both, directs the court to consider all 
relevant economic factors. One of those 
factors is the contribution of each party to 
the education and career building of the 
other party. 

All of the appellate decisions in Florida 
to date have, in the authors’ opinion, 
properly denied the status of property toa 
professional license or degree, and 


correctly held that any valuation of such 
license or degree is too speculative and 
unfair. Yet these decisions fall short of 
providing specific direction to the trial 
courts for adequate awards to the working 
spouse who sacrifices to help the other 
spouse advance his or her education. 
Under the Florida Alimony Statute, the 
courts can and should provide relief to the 
supporting spouse through periodic, lump 
sum payments, or both. 

In cases where there is a long-term 
marriage with accumulated assets and 
enhanced income, such as in Severs, the 
trial court should take this contribution 
into account in arriving at a proper award 
of periodic alimony based on need and 
lump sum alimony in the nature of an 
equitable distribution of marital assets. 

In cases such as Hernandez, where little 
or no assets are available for division and 
the working spouse would not otherwise 
receive alimony based on need, the 
husband should be required to pay lump 
sum alimony by way of reimbursement to 
her for sums advanced, for the sacrifices 
made, for assets disposed of, and for relief 
from debt she incurred to help her husband 
earn his education. The court, in awarding 
such reimbursement, should take into 
account the period of time over which the 
sacrifice was made. In addition to the bare 
bones reimbursement, the court should 
adjust the award to provide for intervening 
inflation as well as the interest which her 
contribution could have earned had it been 
invested. 

To meet the requirements of financial 
ability to respond, such lump sum alimony 
payments could be expressed as a 
percentage of the husband’s gross or net 
income until the award, plus interest, is 
paid in full. 

If marriage is truly a partnership, then 
the parties should be encouraged by the 
law to support and assist each other in 
achieving common goals. An equitable 
award to the supporting spouse is the least 
the law can do for those who give fully to 
the partnership as long as they are needed, 
and then are divorced soon after the 
recipient spouse’s educational goals are 
achieved, but before the material goods 
and income have arrived. BJ 
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Garn-St.Germain Revisited 


Congress provided a “window period” exception in the Act to avoid the inequitable impact on homebuyers 
who relied on state due-on-sale restrictions to override the terms of their mortgage contracts. However, 
Florida must yet decide whether it is a “window period” state. 


Notwithstanding initial expectations, 
the introduction of federal legislation on 
the enforceability of due-on-sale clauses is 
unlikely to be a lender’s panacea in 
Florida. In many cases the requirement of 
an impairment to the lender’s security will 
continue to be a prerequisite to the exercise 
of due-on-sale clauses. 

The Garn-St. Germain Depository Insti- 
tutions Act of 1982, (“Act”) enables 
lenders to enforce due-on-sale clauses in 
real property loans. The Act states: “Not- 
withstanding any provision of the Consti- 
tution or laws (including the judicial deci- 
sions) of any State to the contrary, a lender 
may, . . . enter into or enforce a contract 
containing a due-on-sale clause with 
respect to a real property loan.” 

The Act does not apply to loans ori- 
ginated by federally chartered savings and 
loan associations and federal savings 
banks. Loans from these lenders are 
governed by the United States Supreme 
Court’s federal preemption ruling in 
Fidelity Federal Savings & Loan Associa- 
tion v. De la Cuesta, 458 U.S. 141 (1982).? 


Window Period Exception 

Congress provided for an exception in 
the Act to avoid the inequitable impact on 
homebuyers who relied on state due-on- 
sale restrictions to override the terms of 
their mortgage contracts, thereby making 
their loans assumable. This nonpre- 
empting “window period” exception 
begins “on the date a State adopted a 
constitutional provision or statute pro- 
hibiting the exercise of due-on-sale clauses, 
or the date on which the highest court of 
such a State has rendered a decision (or the 
highest appellate court has rendered a deci- 
sion resulting in a final judgment if such 
decision applies state-wide) prohibiting 
such exercise,”3 or more concisely on the 
date state law prohibited “the unrestricted 
exercise of due-on-sale clauses upon out- 
right transfers of the property.”4 The 
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Real Property, Probate& Trust Law 


window period terminates on October 15, 
1982, the effective date of the Act. 

Those mortgages that fall within the 
window period are entitled to an automatic 
stay for three years. State due-on-sale 


clause restrictions existing prior to 
October 15, 1982, will be applied to trans- 
actions involving window period loans 
until October 15, 1985, unless a state legis- 
lature otherwise regulates,s which may 
include a lengthening of the time that state 
due-on-sale restrictions would apply to 
window period loans. 


Congressional Drafters Say “No” to 
Florida as Window Period State 

The congressional drafters ot the Act 
stated that Florida did not qualify as a 
window period state. The Act’s legislative 
history states: “[TJhose states have judi- 
cial decisions which do not apply state- 
wide, such as New York and Florida, will 
not be window period states.”* The 
legislators further maintained that: “In 
several states, such as New York and 
Florida, appellate courts whose jurisdic- 
tion is not statewide have imposed restric- 
tions on due-on-sale clauses, but the 
window period in this bill is not triggered 
by the lower court decisions, as the 


Committee was concerned with respecting 
the decisions that had statewide impact.” 
The congressional drafters apparently 
misconstrued the statewide applicability of 
Florida district court of appeal decisions 
prohibiting due-on-sale clause enforce- 
ment. 


Pre-Garn - St. Germain Due-On-Sale 
Clauses in Florida 

In Florida, no statute or Supreme Court 
decision prohibited the exercise of due-on- 
sale clauses. However, Florida had 
numerous district courts of appeal deci- 
sions prohibiting the enforcement of due- 
on-sale clauses without a showing of im- 
pairment to the mortgagee’s security.® If 
Florida qualifies as a window period state, 
the date which most likely marks the be- 
ginning of the window period is the date of 
the first decision by a district court of 
appeal restricting the exercise of due-on- 
sale clauses. 

Clark v. Lachenmeir, 237 So.2d 583 
(Fla. 2d DCA 1970), was the first case in 
Florida to require the mortgagee to show 
impairment of its security interest for the 
due-on-sale clause to be enforceable. In 
Clark, the mortgagee, a private party, 
sought foreclosure based on an accelera- 
tion (due-on-sale clause) the 
mortgagor failed to advise the mortgagee 
or receive his prior approval to a transfer 
of ownership of the mortgaged property. 
The Second District Court of Appeal 
relied on principles of equity in imposing 
the impairment to mortgagee’s security 
requirement. The Clark impairment rule 
was utilized again by the Second District in 
First Federal Savings & Loan Association 
v. Lockwood, 385 So.2d 156 (Fla. 2d DCA 
1980), and by the First and Fifth District 
Courts of Appeal in Woodcrest 
Apartments, Ltd., v. IPA Realty, Etc., 397 
So.2d 364 (Fla. Ist DCA 1981), and Con- 
solidated Capital Properties Il, Ltd. v. 
National Bank of North America, 420 


| 


So.2d 618 (Fla. Sth DCA 1982) (Subject 
property was an apartment complex.), 
respectively. 

The Fourth District Court of Appeal in 
Home Federal Savings and Loan Associa- 
tion of Palm Beach v. English, 249 So.2d 
707 (Fla. 4th DCA 1971), decided not to 
enforce a due-on-sale clause because the 
terms of the clause were not explicitly 
satisfied. The Fourth District maintained 
that both a conveyance of the mortgaged 
property without written consent of the 
mortgagee and an invalid assumption by 
the grantee of the mortgage and the 
promissory note it secured must have 
occurred before the due-on-sale clause 
would be triggered. The Fourth District 
concluded that even though the mortgage 
was assumed without the consent of the 
mortgagee, the second element did not 
exist; thus, the due-on-sale clause was not 
triggered. 


Orange Federai 
In Orange Federal Savings and Loan 
Association v. Dykes, 433 So.2d 642 (Fla. 
Sth DCA 1983), the Fifth District indicated 
that the De /a Cuesta case established a 
federal preemption in favor of all federally 
chartered lending institutions. Such mort- 
gages, the court concluded, may be accel- 
erated and foreclosed after default for vio- 
lation of a due-on-sale clause, notwith- 
standing impairment of security. 

On rehearing, the Dykes court withdrew 
its previous opinion, indicating that it was 
acting on the erroneous premise that the 
mortgage sought to be foreclosed was 
executed after the banking regulations, 
which were the subject of the De la Cuesta 
case, became effective. The effective date 
of these regulations, which the De la 
Cuesta court ruled preempted the field, 
was July 31, 1976. The mortgage in the 
Dykes case was executed on July 30, 1976, 
one day prior to that effective date. The 
Dykes court held that where a mortgage 
was executed prior to the effective date of 
the regulation, the regulation is not-effec- 
tive and the impairment rule will apply. If 
however, the mortgage was executed after 
the effective date, then under De la Cuesta, 
the due-on-sale clause would be enforce- 
able. 

In Florida, it has generally been held 
that a due-on-sale clause will not be en- 
forced without a showing of impairment to 
the mortgagee’s security. 


Statewide Applicability 
Florida’s laws on the statewide applica- 
bility of its intermediate appellate court 


decisions should have been categorized like 
those of Michigan, which the committee 
stated specifically qualifies Michigan as a 
window period state. 
[ T Jhe next highest appellate court, which applies 
statewide is designed to address the unique 
situation of the State of Michigan, where the 
Court of Appeals has acted, in a decision which 
applies throughout that State, to restrict the 
enforcement of due-on-sale clauses. Although 
the decision was not issued by the Michigan 
State Supreme Court, Michigan has been clearly 
recognized as a jurisdiction which prevents the 
unrelated exercise of due-on-sale clauses, and 
therefore the Committee believes that the 
Michigan appellate decision should trigger the 
beginning of the Michigan window period. 
The Florida Supreme Court in Stan/ill 
v. State of Florida, 384 So.2d 141 (Fla. 
1980), concluded that “. . . decisions of the 
district courts of appeal represent the law 
of Florida unless and until they are over- 
ruled by this Court.”! Florida trial courts 
are bound by the decision of another 
district court of appeal in the absence of a 
contrary ruling by either their own district 
court of appeal or the Florida Supreme 
Court.!! In Florida, the district courts of 
appeal are courts of final appellate juris- 


diction except for a narrow classification 
of cases made reviewable by the Florida 
Supreme Court.!? 


New York Courts—Statewide 
Applicability 

New York, which was also classified as 
having appellate courts whose jurisdiction 
is not statewide, also has contrary case law. 
In New York, unless the court’s own de- 
partment or the court of appeals has ruled 
contrary, the doctrine of stare decisis 
requires lower courts to follow decisions 
made by the appellate division of another 
department.'3 


Michigan Courts—Statewide 
Applicability 

The authority of a decision of a division 
of the Michigan Court of Appeals is 
strikingly similar to that of a Florida 
district court of appeal and a New York 
Supreme Court Appellate Division, in that 
a decision of a division of the Michigan 
Court of Appeals is binding statewide on 
lower or trial courts, but other divisions 
can decide to the contrary.'4 A decision by 
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any division of the court of appeals of 
Michigan “. . . is controlling statewide until 
a contrary decision is reached by another 
division on the identical question or until 
such decision is reversed by the Supreme 
Court.” Hackett v. Kress, 1 Mich. App. 6, 
133 N.W.2d 221, at 233 (Mich. 1965); 
Warren v. Michigan Parole Board, 23 
Mich. App. 754, 179 N.W.2d 664 (Mich. 
1970). In Michigan, decisions which apply 
statewide are binding on trial courts, but 
they are not controlling on other divisions 
of the Michigan Court of Appeals.'s 


Michigan: Due-On-Sale Clause 

The Michigan Court of Appeals held 
that due-on-sale clauses were unreason- 
able restraint on alienation and therefore 
unenforceable where the sole basis for en- 
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forcement of the clause was the mortga- 
gee’s interest in maintaining its portfolio at 
current interest rates.'* 


New York: Due-On-Sale Clause 

Although strong similarities exist 
between New York, Florida, and Michigan 
on the issue of the statewide applicability 
of intermediate appellate level decisions, 
the status of the due-on-sale clause in New 
York is distinguishable from that of 
Florida and Michigan. 

Prior to October 15, 1982, New York 
case law indicated that due-on-sale clauses 
were enforceable solely for the purpose of 
obtaining a higher rate of interest. Where- 
as, due-on-sale clauses were not 
enforceable in Florida nor Michigan for 
the same purpose.!” In New York, due-on- 
sale clauses were held unenforceable only 
under unusual circumstances, such as 
where the clause was modified to provide 
expressly that the mortgagee’s approval of 
sale would not be unreasonably with- 
held,"® and where the transfer was very 
unique, such as where the principals 
switched the apparent status in which they 
held the mortgaged property.'® Aside from 
these limited special circumstances, due- 
on-sale clauses were valid and enforceable 
restraints on alienation in New York even 
when enforced by the mortgagee to obtain 
a higher rate of interest.2¢ 


Conclusion 


Florida can be clearly recognized, as is 
Michigan, as a jurisdiction which pre- 
vented the unrestricted exercise of due-on- 
sale clauses. A thorough comparison of 
both Florida and Michigan law 
immediately prior to the Garn-St. 
Germain Depository Institution Act of 
1982 indicates a very similar effect of state- 
wide applicability of intermediate appel- 
late decisions restricting the enforcement 
of due-on-sale clauses. However, Florida 
must yet decide whether it is a window 
period state. 

If it is determined that Florida is a 
window period state, window period loans 
may be transferred with the benefits of 
due-on-sale restrictions until October 15, 
1985. Thus, without a lengthening of the 
transfer deadline by the state legislature, it 
is possible that a dramatic increase in real 
estate transfers involving window period 
loans will occur prior to the transfer 


deadline. BJ 


'Garn-St. Germain Depository Institutions 
Act, Pub. L. 97-320, Oct. 15, 1982, 96 Stat. 1469, 
1505-1507. 


2In De la Cuesta, the Supreme Court held 
that a federal savings and loan association could 
enforce due-on-sale clauses because of a 1976 
Federal Home Loan Bank Board ruling which 
preempted state restrictions on the enforcement 
of due-on-sale clauses in residential loans. 
Arguably, De la Cuesta may be limited to cases 
involving borrower-occupied mortgages. See 
Dawn Investment Co. v. Superior Court of Los 
Angeles County, 30 Cal. 3d 695, 639 P. 2d 974 
(1982), for a discussion of enforcement of due- 
on-sale clauses in commercial as opposed to resi- 
dential property. Where loans were made by a 
state-chartered institution, which changed its 
status to a federally chartered institution, the 
lender’s status at the time the loan was 
originated determines the character of the loan. 
Bleecker Assoc. v. Astoria Fed. Sav. & Loan 
A’ssn., 544 F.Supp. 794 (S.D.N.Y. 1982). Loans 
originated by national banks and federally 
chartered credit unions are subject to the 
window period provisions of the Act, unless the 
Comptroller of the Currency or the National 
Credit Union Administration Board, respective- 
ly, provides otherwise. 

312 U.S.C. §1701j-3(c)(1). 

4S. Rep. No. 536, 97th Cong., 2d Sess., re- 
printed in 1982 U.S. CODE ConG. & AD. NEws 
3054. at 3076 (hereinalter cited as S. Rep.). The 
Federal Home Loan Bank decided to decline to 
identify window period states. The Board opted 
to have state attorneys general and state courts 
decide whether a state is a window period state. 

5See S. Rep., supra note 4. See 12 U.S.C. 
§1701-j3(c)(1). If a state is not subject to the 
window period provisions of the Act, it is 
unlikely that the Act may be applied retrospec- 
tively to transfers that preceded the Act; see 
Home Savings Bank of Upstate New York v. 
Baer Properties, Ltd., infra note 19. 

6S.Rep. at 3077. 
7Id., at 3076. 
‘The requirement of a showing of impair- 


Note: 

After the submission of this article 
for publication, the First District 
Court of Appeal held that a due-on- 
sale clause in a state mortgage was un- 
enforceable absent a showing of im- 
pairment of the mortgagee’s security 
where the mortgagor attempted a 
transfer during the window period of 
the Garn-St. Germain Act. The court 
found that Florida falls within the 
definition of a window period state 
under the Act and certified to the 
Florida Supreme Court the question 
of enforceability of a post-1976 due- 
on-sale clause in a private mortgage 
transferred during the window period. 
See Weiman v. McHaffie, 9 F.L.W. 
782 (Fla. Ist D.C.A. April 13, 1984). 


ment to the mortgagee’s security is the prevalent 
view in Florida, excepting cases where De /a 
Cuesta applies. See Note, Garn-St. Germain: 
Congress Preempts Due-on-Sale— Fills Void 
Left by De la Cuesta, 12 Stet. L.REv. 461 (1983). 

9See S. Rep., supra note 4. at 3076. For a 
discussion of Florida district courts of appeal 
decisions having statewide application, see 
generally Sanders, Congress Legislates on 
Due-on-Sale"” Mortgage Clauses, 57 B.J. 
53, 54 (1983). 

384 So.2d at 143 (Fla. 1980). See Johns v. 
Wainwright, 253 So.2d 873 (Fla. 1971); Ansin v. 
Thurston, 101 So.2d 808 (Fla. 1958). 

State v. Hayes, 333 So.2d 51 (Fla. 4th 
D.C.A. 1976); see also Holmes v. Blazer 
Financial Services, Inc., 369 So.2d 907 (Fla. 4th 
D.C.A. 1979). In Florida, the district courts of 
appeal are courts of final appellate jurisdiction 
except for a narrow classification of cases made 
reviewable by the Florida Supreme Court. See 
Ansin v. Thurston, 101 So.2d at 809; Taylor v. 
Knight, 234 So.2d 156 (Fla. .lst D.C.A. 1970). 
As between districts courts of appeal, a sister 
district court’s opinion is merely persuasive. 
Spencer Ludd’s, Inc. v. Lehman, 167 So.2d 731 
(Fla. Ist D.C.A. 1964), modified on different 
grounds at 182 So.2d 402 (Fla. 1965); see 
generally 1982 Op. Att'y Gen. Fla. No. 082-22 
(Mar. 31, 1982). 

'2 See supra note 11. 


'31n re Bonesteel Will, 238 N.Y.S. 2d 301 (3rd 
Dep't 1962), aff'd 228 N.Y.S. 2d 301. See 
generally Carmody-Wait 2d N.Y.Civ. PRAC. vol. 
1 §2.63, p. 75. 


'4 See generally Sanders, Congress Legislates 
on “Due-on-Sale" Mortgage Clauses, 57 FLa. 
B.J. 53 (1983); Although Florida’s system of 
appellate review is not quite the same as 
Michigan’s, the effect is the same, 12 S\ETSON L. 
REV. 461, 473, note 70. 


'S“The (Michigan) Court of Appeals is the 
intermediate appellate level court. It sits in three 
Divisions.” State of Michigan; State Court of 
Appeals “. . . operates as a unitary court. . .” 43 
Micu St. B.J. (Nov. 1964) at 12, 13; see 
Although Florida’s system of appellate review is 
not quite the same as Michigan's, the effect is the 
same, 12 SteT. L.REv. 461, 474 note 70. 


'6Nicholas v. Ann Arbor Federal Savings & 
Loan Association, 73 Mich. App. 163, 250 
N.W.2d 804 (Mich. 1977); Pellerito v. Weber, 22 
Mich. App. 242, 177 N.W.2d 236 (Mich. 1971); 
Lemon v. Nicolai, 33 Mich. App. 646, 190 
N.W.2d 549 (Mich. 1971). 


'7 But see O'Connell v. Dockendorf, 415 So.2d 
351 (Fla. 2d D.C.A. 1982). O'Connell permitted 
a mortgage clause which contained a provision 
for raising interest rates in the event there was an 
assignment to be enforced; the O'Connell court 


noted that the clause was not a due-on-sale 
clause. 


'sSilver v. Rochester Savings Bank, 73 
A.D.2d 81; 424 N.Y.S.2d 945 (4th Dep't. 1980). 
Nonenforcement in Silver is limited to unique 
circumstances. See Cervalo v. Buckner, I11 
Misc. 2d 676, 444 N.Y.S. 2d 861 (Sup. Ct. 
Ontario Co. 1981). Silver was alluded to in the 
legislative history as New York’s appellate court 
decision imposing restrictions on due-on-sale 
clauses; Iris v. Midland Marine Bank, 114 Misc. 
2d 251, 450 N.Y.S.2d 997 (Sup. Ct. Sullivan Co. 
1982). 


"Nichols v. Evans, 92 Misc. 2d 938, 401 
N.Y.S.2d 426 (N.Y. Dutchess Co. Ct.); Home 
Savings Bank of Upstate New York v. Baer 
Properties, Ltd., 92 A.D.2d 98, __ N.Y.S. —_ 
(3rd Dep’t 1983). The Supreme Court Appellate 
Division, Third Department maintained that 
New York was not a window period state. 


“Cervalo v. Buckner, 111 Misc. 2d 676, 444 
N.Y.S.2d 861 (Sup. Ct. Ontario Co. 1981); First 
Federal Savings and Loan Association of 
Rochester v. Jenkins, 109 Misc. 2d 715, 441 
N.Y.S.2d 373 (Sup. Ct. Tompkins Co. 1981); 
Mutual Real Estate Investment Trust v. Buffalo 
Savings Bank, 90 Misc.2d 675, 395 N.Y.S. 2d 
583 (Sup. Ct. N.Y. Co. 1970); Stith v. Hudson 
City Savings Institution, 63 Misc. 2d 863, 313 
N.Y.S.2d 804 (Sup. Ct. Broome Co. 1970). 
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Local Government Law 


Florida Supreme Court Resolves Conflict 
Involving Bonds for Private Entities 


The Linscott decision allows Florida to be competitive in attracting business which will create jobs and 
promote a more diversified state economy. 


by Griffith F. Pitcher 


In Linscott vy. Orange County Industrial 
Development Authority, 443 So.2d 97 
(Fla. 1983), the Florida Supreme Court 
validated industrial development bonds to 
finance a regional headquarters office 
building. This decision ends the confusion 
caused by conflicting prior decisions and, 
in effect, permits the issuance of industrial 
development bonds for any purpose the 
legislature reasonably determines to be a 
public purpose. The case now permits 
Florida to use this economic development 
tool as effectively as other states. 


Cases Under the 1885 Constitution 

Although industrial development bonds 

had been used in other southern states 
since the 1930's to promote economic 
development, during the 1950's and 1960's 
the Florida Supreme Court invalidated a 
number of such bond issues as being 
violative of the provisions of Art. IX, §10 
of the Florida Constitution of 1885, which 
provided in pertinent part: 
The Legislature shall not authorize any county, 
city, borough, township or incorporated district 
to become a stock holder in any company. 
association or corporation, or to obtain or 
appropriate money for, or to loan its credit to, 
any corporation, association, institution or 
individual.' 

The first decision arising under the 1885 
Constitution involving a typical industrial 
development bond financing was Srare v. 
Town of North Miami, 59 So.2d 779 (Fla. 
1952), in which the court invalidated bonds 
to finance an aluminum plant for a private 
company, holding that the proposed use of 
bond proceeds would constitute an un- 

_lawful expenditure of public money for a 
private entity. 

In State v. Board of Control, 66 So.2d 
209 (Fla. 1953), the court validated 
revenue certificates to finance dormitories 
for fraternities at the University of Florida 
because benefit to the fraternities was 
merely incidental to the primary public 
purpose of providing public educational 
facilities. 


CJ 


There followed a series of cases under 
the 1885 Constitution applying this 
paramount public purpose test. In some 
cases the court upheld the financing of 
projects where the private benefits were 
found to be merely incidental to a legisla- 
tively determined paramount public 
purpose.2 In other cases, the court 
invalidated bonds where it found the 
primary purpose of the financing was to 
assist a private business.? In State v. 
Manatee County Port Authority, 193 
So.2d 162 (Fla. 1967), the court refused to 
validate bonds to finance a badly-needed 
phosphate loading facility at a public port. 
In State v. Jacksonville Port Authority, 
204 So.2d 881 (Fla. 1967), it rejected bonds 
to finance a major shipbuilding facility. In 
both cases the facilities would have had a 
substantial favorable economic impact. 

The provisions of Art. IX, §10 of the 
Constitution of 1885, as interpreted by the 
court, placed Florida at a_ severe 
competitive disadvantage to other 
southern states that, at an escalating rate, 
had been using industrial development 
bonds to attract new business. In order to 
permit Florida to use industrial 
development bonds to enhance the state's 
economy, the legislature adopted House 


Joint Resolution No. 1-2X 559-60, Laws of 
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Florida (1968), which was approved by the 
voters, as Art. VII, §10 of the Florida 
Constitution of 1968.4 


Cases Under the 1968 Constitution 
Art. VII, §10 of the 1968 Constitution, 

which replaced old Art. 1X, §10 of the 1885 

Constitution, states in relevant part: 


Neither the state nor any county, school 
district, municipality, special district, or agency 
of any of them, shall become a joint owner with, 
or stockholder of, or give, lend or use its taxing 
power or credit to aid any corporation, 
association partnership or person; but this shall 
not prohibit laws authorizing: . . 

(c) the issuance and sale by any county, 
municipality, special district or other local 
governmental body of (1) revenue bonds to 
finance or refinance the cost of capital projects 
for airports or port facilities, or (2) revenue 
bonds to finance or refinance the cost of capital 
facilities for industrial or manufacturing 
plants ... when, in either case, the revenue bonds 
are payable solely from the sale, operation or 
leasing of the projects. ... 


Thus, the prohibition of the 1885 
Constitution against laws authorizing a 
local public body to “obtain or appropriate 
money for” a private entity was omitted 
and the prohibition against the lending of 
public credit to aid private entities was 
retained, but made subject to the proviso 
contained in Subsection (c). 

Following the adoption of the 1968 
Constitution, the legislature enacted the 
Florida Industrial Development Financ- 
ing Act,S the Industrial Development 
Authorities Law, the Florida Health 
Facilities Authorities Act,’ and the Higher 
Educational Facilities Law.* These acts 
provided a statutory mechanism for the 
issuance of nonrecourse, conduit-type, 
revenue bonds to finance airport and port 
facilities, industrial or manufacturing 
plants, health facilities and educational 
facilities. 

In Nohrr v. Brevard County Education- 
al Facilities Authority, 247 So.2d 304 (Fla. 
1971), the court for the first time con- 
sidered the effect of the 1968 Constitution 


— 


on nonrecourse revenue bonds which 
conferred a private benefit. It validated 
bonds to finance facilities for a private 
college. Although these facilities were not 
described in Art. VII, §10(c) of the 1968 
Constitution, the court stated that the 
naming of those particular facilities was 
not intended to be exclusive and that the 
Subsection (c) proviso may or may not 
apply to other projects, depending on the 
particular circumstances in each instance. 
The court also suggested that bonds not 
falling into the “exempted class” described 
in Subsection (c) would be valid if they met 
the paramount public purpose test. 

The language of the opinion, suggests 
that the “exempted class” was nonrecourse, 
conduit-type, revenue bonds, generally, 
rather than being limited to bonds for 
airport or port facilities or industrial or 
manutacturing plants. It validated the 
bonds because they imposed no financial 
liability on the issuer and, hence, involved 
no lending of public credit, and because the 
authorizing statute contained express 
legislative findings that financing of edu- 
cational facilities was for a public purpose. 
The court made no express finding that the 
paramount public purpose test had been 
met. 

In State v. Putnam County Develop- 
ment Authority, 249 So.2d 6 (Fla. 1971), 
the court validated bonds for water pollu- 
tion control facilities at a paper mill. It 
made no express finding that the 
paramount public purpose test was met. 

Constitutional issues were next 
considered by the court in Wald v. Sara- 
sota County Health Facilities Authority, 
360 So.2d 763 (Fla. 1978), in which it 
validated bonds to finance facilities for a 
private nonprofit hospital. The court held 
that the bonds did not involve a lending of 
credit and rejected the contention that the 
bonds were invalid because the hospital 
did not serve a paramount public purpose, 
relying upon the express legislative 
findings that such projects were “in the 
public interest.” 

In State v. Housing Finance Authority 
of Polk County, 376 So.2d_ 1158 
(Fla. 1979), the court, for the first time, 
held that bonds which impose no financial 
liability on the issuer may be validly issued 
so long as there is a legislative determina- 
tion that the financing serves the public 
interest, stating: 

Under the constitution of 1968, it is 
immaterial that the primary beneficiary of a 
project be a private party, if the public interest, 
even though indirect, is presented and sufficient- 
ly strong. ... An indirect public benefit may be 
adequate to support the public participation ina 


project which imposes no obligation on the 


public, and the qualifications of the direct 


beneficiary complies with the principles of due 
process and equal protection.!® 

As to the presence of a public purpose, the 
court stated: 

What constitutes a public purpose is, in the 
first instance, a question for the legislature to 
determine, and its opinion should be given great 
weight. A legislative declaration of public 
purpose is presumed to be valid, and should be 
deemed correct unless so clearly erroneous as to 
be beyond the power of the legislature. 
(Citations omitted)."' 

The opinion is a clear rejection of the 
paramount public purpose test. However, 
the court recognized that a public purpose 
or benefit is necessary for the validity of all 
governmental action and that govern- 
mental action must comply with principles 
of due process and equal protection. 


In State v. City of Miami, 379 So.2d 651 | 


(Fla. 1980), the court validated bonds to 
finance a privately-owned convention cen- 
ter and garage complex because the 
project would serve a paramount public 
purpose and the private benefits were 
merely incidental. Thus, the paramount 
public purpose test, which had been 


rejected in Housing Finance Authority of 
Polk County, was resurrected in City of 
Miami. That test proceeded to haunt 
nonrecourse, conduit-type, revenue bond 
issues in Florida for the next 13 years. 


Post-1980 Cases 

In 1980, in order to assist Florida in di- 
versifying its economy and to permit it to 
compete with other southern states in 
attracting business, the Florida Industrial 
Development Financing Act was amended 
to permit the financing of a variety of 
facilities."2 The Florida Supreme Court 
thereafter decided a number of cases 
involving the financing of facilities 
permitted by those amendments. 

In State v. Leon County, 400 So.2d 949 
(Fla. 1981), the court validated bonds to 
finance a for-profit nursing home, on the 
grounds that the financing served the legis- 
latively-determined paramount public 
purpose of promoting the public health. 
Relying on that case, it validated bonds for 
a second nursing home in State v. Volusia 
County Industrial Development Authori- 
ty, 400 So.2d 1222 (Fla. 1981). In State v. 
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Leon County, Florida, 410 So.2d 1346 
(Fla. 1981), it validated bonds to finance a 
commercial facility (a convention center 
hotel) in a designated slum or blighted area 
of Tallahassee on the ground that the 
project would serve the legislative- 
determined paramount public purpose of 
eliminating blight. 

In State v. Orange County Industrial 
Development Authority, 417 So.2d 959 
(Fla. 1982), the court validated bonds to 
finance a hotel, the primary purpose of 
which was to provide service in connec- 
tion with a publicly-owned convention 
center, on the grounds that the hotel was 
vital to the success of the convention center 
and that the paramount public purpose of 
such facilities was supported by a proper 
legislative determination. However, on the 
same day it also decided State v. Osceola 
County Industrial Development 
Authority, 424 So.2d 739 (Fla. 1982), in 
which it denied validation to bonds for a 
hotel, the primary purpose of which was to 
provide service in connection with Walt 
Disney World and other nearby tourist 
attractions. The opinion stated that 
revenue bonds for projects not specifically 


mentioned in Subsection (c) must meet the 
paramount public purpose test and set 
forth new and stringent rules for applying 
that test. 

These two cases were irreconcilable; had 
the new announced rules in Osceola 
County Industrial Development Authori- 
ty been applied in Orange County Indus- 
trial Development Authority, the bonds in 
that case could not have been validated. 
The Osceola County Industrial Develop- 
ment Authority requested and was granted 
a rehearing. Because of the importance of 
industrial development bond financing to 
Florida’s economy and the negative effect 
of the new rules, the Florida Chamber of 
Commerce filed a brief and appeared at 
oral argument as amicus curiae; it 
requested that the initial decision be with- 
drawn, that the bonds be validated, and 
that the paramount public purpose test be 
replaced with the test used in Housing 
Finance Authority of Polk County. 

On rehearing, the court withdrew its 
prior opinion and validated the bonds." It 
rejected the new rules announced in its 
initial opinion and held that the para- 
mount public purpose test had been met 
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because the legislature had determined 
that tourism serves a paramount public 
purpose. Although this opinion resolved 
the conflict between Orange County 
Industrial Development Authority and the 
initial opinion in the Osceola County In- 
dustrial Development Authority, it did not 
resolve the conflict between State v. 
Housing Finance Authority of Polk 
County, which had rejected the paramount 
public purpose test, and Siare v. City of 
Miami, which resurrected it. 

In Orange County Industrial Develop- 
ment Authority v. State, 427 So.2d 174 
(Fla. 1983), the court refused to validate 
bonds to finance facilities for a commer- 
cial television station, finding that those 
facilities did not qualify for financing 
under the statute and, by way of dicta, 
iterated the continuing validity of the 
paramount public purpose test, citing 
State v. Housing Finance Authority of 
Polk County as “contra” authority. 

In Linscott v. Orange County Industrial 
Development Authority, 443 So.2d 97 
(Fla. 1983), the Florida Supreme Court 
was asked to validate bonds to finance a 
regional headquarters office building. The 
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project was not one specifically mentioned 
in Subsection (c) or one that had pre- 
viously been found by the court as meeting 
the paramount public purpose test. The 
authority argued, among other things, that 
the court should abandon the paramount 
public purpose test and reinstate the public 
purpose or benefit test of State v. Housing 
Finance Authority of Polk County. In 
validating the bonds, the court acknowl- 
edged the competitive disadvantage 
Florida had suffered because of the lending 
of credit prohibition in the 1885 Constitu- 
tion, and found that the purpose of the 
1968 revisions in the language of that pro- 
hibition was to facilitate private economic 
development through the use of industrial 
development bonds. The court abandoned 
the paramount public purpose test, and 
found that the Subsection (c) proviso 
constitutes an interpretation of, rather 
than an exception to, the lending of credit 
prohibition. The opinion states in 
pertinent part: 

With the adoption of the Constitution of 
1968, the paramount public purpose test 
developed by case law under the Constitution of 
1885 lost much of its viability. The test is still 
applicable when a pledge of public credit is 
involved, but where such a pledge is not 
involved, as here, it is enough to show only that a 
public purpose is served. We recognized this 
change in the equation in Housing Finance 
Authority of Polk County... 

The court then found that the statute: 
contains a_ legislative determination that 
private economic development serves a public 
purpose and that it is in the public interest to 
facilitate the financing of capital projects such as 
a headquarters facility by the issuance of non- 
recourse revenue bonds. This legislative de- 
termination is entitled to great weight, particu- 
larly since it is consistent with the implicit 
recognition in Section 10(c) that the public 
interest is served by facilitating private 
economic development.'§ 

The court found that the appellant had 
failed to show that the bonds involved a 
lending of credit or that the legislative 
determination as to public purpose was so 
clearly wrong as to be beyond the power of 
the legislature. 


Conclusion 

In Linscott v. Orange County Industrial 
Development Authority, the court 
unequivocally rejected the paramount 
public purpose test and reinstated the less 
restrictive public purpose or benefit test of 
Housing Finance Authority of Polk 
County. The case expressly recognizes that 
private economic development qualifies as 
a public purpose if so found by the appro- 
priate legislative body. It has resolved the 
13-year conflict inherent in the court’s 


prior decisions. The decision makes it 
possible for Florida to enact even more 
liberal bond financing legislation if the 
competitive economic climate should make 
that advisable. In effect, it permits the 
issuance of industrial development bonds 
for any type of facility so long as the 
appropriate legislative body makes proper 
findings that the financing serves a public 
purpose of economic enhancement. The 
decision will permit the state to compete 
with other southern states in attracting 
business which will create jobs and 
promote a healthier and more diversified 
state economy. BJ 


' See Brumby v. City of Clearwater, 108 Fla. 
633, 149 So. 203 (1933). The purpose of this 
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Document Discovery in Commercial Litigation 


Document discovery should begin early in litigation. Review of initial pleadings and client documents along 
with discussions with the client should provide the information necessary to draft the first request. 


by Nelson D. Blank 


Production of documents is a critical 
step in the progress of a commercial law- 
suit. Documents have many uses in 
commercial litigation. Documents refresh 
witnesses’ recollections in depositions and 
interviews, support affidavits on eviden- 
tiary motions, contain information that 
witnesses may not recall, and generally 
help an attorney develop the issue in a 
commercial case. This article discusses 
methods of obtaining and organizing 
documents, so they are of maximum use 
during the remainder of the discovery pro- 
cess and at trial. Although this article 
approaches document production from 
the point of view of commercial litigation, 
the techniques discussed should be useful 
in any type of civil litigation. 

More is involved in document produc- 
tion than first meets the eye. Early in the 
litigation an attorney should begin to list 
discoverable documents that the opposing 
party has or should have. Throughout the 
litigation an attorney should be watchful 
for new categories of documents to add to 
the list. Requests for production of docu- 
ments should be sent as required. Neither 
the Federal nor Florida Rules of Civil Pro- 
cedure limits the number of requests that 
can be served. 

The first request for production of docu- 
ments should usually be served with the 
complaint or with the response or shortly 
thereafter. Review of the initial pleadings, 
discussions with the client, and review of 
the client’s documents should provide the 
information necessary to draft the first re- 
quest. Although several requests may be 
necessary, the first request should be as 
thorough as possible. The initial produc- 
tion should provide a substantial number 
of documents on each key issue, so that 
depositions and case planning can 
proceed. Without the majority of discover- 
able documents, certain depositions will 
not be completed at the first session. A 
continued or second deposition might then 


be required, thus increasing the cost of the 
litigation. If the opposing party success- 
fully objects to a subsequent deposition, it 
may become necessary to question wit- 
nesses on certain documents for the first 
time at trial. This is clearly undesirable. 
Therefore, it is important that the first 
request be comprehensive. 


Definitional Section 

A request for production should begin 
with a definitional section. Certain words 
such as “document(s),” “you,” and “your” 
should be defined in every request. Other 
specific words should be defined depend- 
ing on the particular litigation. The defini- 
tion of the word “document(s)” should 
include letters, correspondence, contracts, 
electronic recordings, calendar and diary 
entries, photographs, video tapes, micro- 
film, cancelled checks, invoices, etc. The 
words “you” and “your” should be defined 
as the party to whom the request is directed 
and anyone acting on their behalf and any 
business entity in which they have any 
financial interest that relates to the litiga- 
tion. The word “communication(s)” 
should be defined to include every manner 
or means of disclosure, transfer or 
exchange of information whether in per- 
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son, by telephone, mail, personal delivery, 
or otherwise. Any property or occurrence 
involved in the litigation should also be 
carefully defined. 

Standard definitions should not be used 
verbatim but should be adjusted to the 
facts and circumstances of each litigation. 
Definitions should not vary between 
requests, and terminology and phraseolo- 
gy should be consistent with the pleadings 
and the real world usage of the parties. 
Having defined various terms, care should 
be taken actually to use them and not use 
synonyms or other similar words. 

A request for production should specify 
certain other matters. Production of all 
documents that are clipped, stapled or 
otherwise attached to any requested docu- 
ment should be required. A request should 
require a statement as to the disposition of 
any document that was previously in the 
possession of the responding party but is 
no longer. The request should also require 
that all nonidentical copies of a document 
be produced. Often documents contain 
handwritten notes or show blind carbon 
copies or distribution lists. Handwriting 
can be identified by witnesses at deposi- 
tions. Identifications of handwriting 
coupled with names obtained from blind 
carbon copies and distribution lists permit 
tracing of the flow of information and 
decisions through the corporate maze. 
This type of information can, of course, be 
critical to the development of certain 
issues. 

The definition of the word “produce” in 
a request should require the opposing 
party to provide certain information about 
each document withheld based upon a 
claim of privilege. The requested informa- 
tion should include the date, type of docu- 
ment, author, addressee, present location, 
custodian, number of pages, general 
description, privilege claimed, and other 
pertinent information. Such information 
will provide the requesting party with the 


ability to challenge the claim of privilege. 
Further, there is a significant in terrorem 
effect in that this causes the opposing party 
to consider claims of privilege more 
carefully. 


Categories of Requests 

Specific requests generally fall into one 
of a number of categories. An attorney 
should keep these general categories in 
mind when drafting a request for 
production. The first group is “all docu- 
ments discussing, describing, relating or 
pertaining to” any number of factual 
matters that are relevant to the litigation. 
A second group is all documents that are or 
refer to “communication(s)” between the 
parties and between the parties and certain 
involved nonparties. A third area is that of 
payments and transfers of money between 
the parties and between the parties and 
certain involved nonparties. Requests re- 
lating to communications and payments 
may have to be limited to certain periods of 
time or to certain subject matters if the 
parties to the litigation have been involved 
together in transactions not related to the 
present litigation. Another category of 
requests should ask for all documents sup- 
porting or relating to certain contentions 
made by the other side such as all 
documents supporting or relating to your 
first affirmative defense. 

Finally, other requests can be included 
as proper for the particular litigation. Rule 
1.280(b)(1) of the Florida Rules of Civil 
Procedure and Rule 26(b)(1) of the Federal 
Rules of Civil Procedure both provide that 
the scope of discovery includes all relevant 
matters and all information sought which 
“appears reasonably calculated to lead to 
the discovery of admissible evidence.” 
Thus, requests need not be limited to 
admissible documents. Guided by these 
groups and the particular facts of the 
litigation, an attorney should be able to 
draft a request that will obtain the majority 
of the relevant documents in the hands of 
the opposing party. 

One final word on drafting requests 
relates to the use of the disjunctive “or” and 
the conjunctive “and.” A request that asks 
for all documents discussing subject matter 
“A” and subject matter “B,” may discover 
just that—only documents that discuss 
both. “Or” is the broader term. The 
definitional section can be used to require 
“or” to be “construed either conjunctively 
or disjunctively to bring within the scope of 
these requests any documents which might 
otherwise be construed to be outside their 
scope.” While use of this definition may 


demonstrate the first signs of paranoia, it 
should not permit any documents to slip 
between the cracks. 

If the opposing party is a corporation, 
an attorney may want to take a deposition 
pursuant to Rule 30(b)(6) of the Federal 
Rules of Civil Procedure, or Rule 
1.310(b)(6) of the Florida Rules of Civil 
Procedure. This deposition should be 
taken prior to filing the first request for 
production of documents and should be 
limited to the existence of documents and 
record-keeping procedures. The informa- 
tion obtained can be very helpful in 
drafting the first request. 

The next significant event is receipt of 
the response, if any. If no response is 
served within the time allowed, all objec- 
tions are waived and all documents re- 
quested must be produced. If any response 
is received, it should be carefully reviewed 
in conjunction with the request. Often 
responses simply state that certain listed 
documents will be produced or that certain 
types of documents will be produced. Such 
a response is ambiguous and improper. It 
does not state whether all documents 
responsive to the requests will be produced 


or if the responding party is objecting to 
producing documents beyond those listed 
or described in the response. Such an 
ambiguous response should not be 
permitted to remain in the pleadings 
without further clarification. 

Although one of the purposes of a 
request is to obtain documents, it also has 
the purpose of defining the scope of 
documents to be used in the litigation. If 
during the course of trial a party attempts 
to put into evidence a document that was 
not previously produced, it is critical that 
the opposing party be able to point to a 
request for that document to which no 
objection was filed. Any ambiguity will 
work to the advantage of the party 
attempting to put into evidence the new 
document due to the fact that the court 
may be unwilling to exclude a relevant 
document unless it was clearly requested 
without objection. 

Upon receipt of an ambiguous response 
or a response objecting to categories of 
documents which the requesting. party 
believes are within the scope of discovery, a 
meeting should be arranged between 
counsel for the purpose of redrafting the 
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response or drafting a discovery 
stipulation. Rule 3.04(a) of the Local Rules 
of the United States District Court for the 
Middle District of Florida requires such a 
conference before the filing of a motion to 
compel. Even if all matters cannot be re- 
solved in such a meeting, the majority may 
be, thus only those few remaining need be 
presented to the court for resolution. 
Generally, such meetings are useful and 
should be arranged by counsel before 
taking a discovery dispute before the court. 
Again, it is critical that the new response or 
discovery stipulation clearly define those 
documents that have been requested with- 
out objection. 


Production and Review of Documents 

When the day for production arrives, the 
requesting attorney should give serious 
consideration to simply arranging for 
copying of all documents produced unless 
they are extremely voluminous. The cost of 
attorney time in reviewing the documents 
at production usually exceeds the cost of 
copying all the documents. Although 
substantive review of documents at a 
production is useful, it rarely replaces 
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document review in the office. Thus, little 
time and money is actually saved by review 
at production. Further, few attorneys have 
the foresight to determine at the time of 
production whether a particular document 
will ever be useful later in the litigation. 

Upon receipt of copies of the produced 
documents, each page should be sequen- 
tially numbered along with a letter indi- 
cating the party producing the document. 
Clear records should be kept of the date of 
production of all documents. If agreed to 
by counsel, letters and numbers can be 
applied by the producing party during the 
copying process thus providing each party 
with an identically numbered and lettered 
set of documents. 

Once numbered, an attorney can review 
in his office copies of documents produced 
and simultaneously dictate lists of docu- 
ments for subject matter subfiles, deposi- 
tion books, delivery to experts, etc. Num- 
bering the documents also permits the 
parties to refer to documents by number in 
depositions, correspondence, evidentiary 
motions, and at trial. This greatly eases 
correlation of testimony from various 
sources. 

A single review of all documents when 
they are first produced is not sufficient. As 
a case develops, the key issues and facts 
will shift as a result of further document 
production, depositions, and legal 
research. Thus, all documents should be 
reviewed on one or more later occasions. It 
is often helpful to keep a subfile of the most 
interesting documents produced by each 
party or nonparty producing documents. 
Each document in these subfiles should be 
marked or labeled to indicate why it is of 
particular interest. These subfiles should 
be kept up to date. Subfiles such as these 
can be reviewed to refresh an attorney's 
memory after having worked on other 
matters and can be used to bring a new 
attorney into the case. 

An attorney should keep in mind that 
both the Florida and Federal Rules of Civil 
Procedure require production of docu- 
ments which are “in the possession, 
custody or control of the party to whom 
the request is directed.” Fla.R.Civ.P. 
1.350(a), Fed.R.Civ.P. 34(a). Thus, if the 
opposing party in an action is a corpora- 
tion, an attorney should consider 
subpoenaing the relevant officers and 
employees individually to make sure 
copies of documents in their office files 
that may be considered personal files are 
obtained. Further, it may be necessary to 
subpoena corporate subsidiaries or 
parents since opposing counsel may not 
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believe such documents to be in the posses- 
sion, custody, or control of his client. A 
stipulation between counsel can. cover 
these matters. However, if discovery 
disputes are anticipated, it may be best to 
insist on service of, or acceptance of service 
of, a subpoena, so that the court has juris- 
diction over the individuals and 
subsidiaries or parents. 

If the total number of documents 
produced in the litigation is very large, it 
may be helpful to organize the documents 
with the use of a computer. As the number 
of documents increases, so does the diffi- 
culty of review and retrieval. There are 
many ways of using a computer to organize 
documents. The following can be used asa 
guide and adjusted for each particular 
litigation. For each document, the 
following information should be entered: 
(a) number and letter; (b) date; (c) addres- 
sor; (d) addressee; (e) all persons copied; (f) 
short word description; and (g) key word. 

A series of key words should be carefully 
defined in advance. The key words should 
relate to major issues in the case and 
subject matter areas. Categories (a) 
through (e) and (g) should be searchable by 
the computer. The computer will thus be 
able to quickly generate a list of the 
documents that refer to certain individuals 
or certain issues. Deposition books can 
thus be easily created. Further, a printout 
of the information stored on the computer 
can be reviewed far more quickly than the 
documents themselves. A well-organized 
computer system can go a long way to 
making volumes of documents accessible. 
Documents are of little use if reviewed 
once and then forgotten. 

The final stage of document production 
occurs during depositions. All deponents 
should be asked about documents and 
record-keeping procedures. Hopefully, if 
the matters discussed in this article are kept 
in mind, by the time the deposition stage 
arrives, nearly all discoverable documents 
will be in hand. BJ 
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Media Relations Law 


When Lawyers Have a Duty to Talk to the Media 


Refusing to talk to the media in some cases may amount to malpractice. The author gives some explicit and 
practical ways for lawyers to deal with the media—ways that defend their client’s innocence until proven 


guilty. 


by Clarence Jones 


Lawyers’ traditional contempt for the 
press is no longer appropriate and often 
runs against clients’ best interest. Refusing 
to talk to the media in some cases may 
amount to malpractice. 

Since I never went to law school, I’m 
very curious about how they teach that re- 
markably consistent reaction that occurs 
in lawyers when a reporter approaches. 

It is almost a reflex. Are people destined 
to be lawyers born with it in their genes? 

As a reporter for 30 years, I could never 
be sure exactly what was going on in the 
lawyer’s head. The brusque turnaway. The 
air of revulsion. The icy scowl. “No 
comment. My client and | have nothing 
whatever to say to you.” 

Or is it fear they’re hiding? Maybe fear of 
breaking the Eleventh Holy Command- 
ment: “Thou shalt not talk to reporters, or 
thou shalt surely die, or be disbarred, or 
something.” 

Because of that learned, conditioned 
response, many lawyers will quickly turn 
this page when they get to my next 
thought. Try to hear me out. It involves 
how well clients are represented, and 
perhaps the future of the lawyer's practice. 

In a rapidly changing society, that 
traditional contempt for the press is no 
longer appropriate. It often runs against 
the client’s best interest. It continues to 
erode the already battered public image of 
the courts and the legal profession. We 
have reached the time when refusing to talk 
to the media in some cases may amount to 
malpractice. 

It is a strange, no man’s land, this area of 
ethics in dealing with the media. 

There are lawyers at one end of the 
spectrum who truly believe they best serve 
their calling by evading and avoiding the 
media. 

At the other end, there are clowns and 
buffoons who embarrass both the media 
and the Bar, parading their clients and 
their cases across the public stage in weekly 


episodes of show and sell. 

And in between are attorneys who are 
genuinely confused by the contradiction of 
what is written in the canons of ethics and 
what they see in their colleagues; confused 
about the evolving concept of pretrial 
publicity ethics. To be on the safe side, they 
tell their clients to stay quiet while the 
other side. dumps its evidence and its 
witnesses on the front page and the six 
o'clock news. 

The result is an increasingly critical mis- 
carriage of justice that the media has not 


reported and the legal profession has not. 


resolved. Where the legal profession has 
tried to cope with the problem, it has 
usually tightened its pretrial publicity 
guidelines. I argue that this simply 
increases the injustice created by the 
canons and the reality of what is happening 
in America in 1984. 


The Ancient Concept 

We should look at why those sanctions 
against talking to the press were ‘created. 
One of the major reasons was that ancient 
concept—now a fossilized curiosity—that 
lawyers were not supposed to advertise. 

Il can remember, in the early ‘60s, when 
disciplinary charges were brought against 


a prominent attorney in Miami because a 
magazine published a story about his 
remarkable record of winning negligence 
suits. The lawyer hadn't suggested or 
invited the story. There was a nondescript 
quote from him, buried in the story, indi- 
cating he had cooperated, at least to the 
point of not throwing the writer out of his 
office by the scruff of his neck. So 
somebody tried to take away his license to 
practice. 

Where does all that fit now, among the 

bus benches and TV commercials that 
scream in psychedelic colors: 
Neck hurt? Money will make it feel a lot 
better. Cheatem and Chasem. We're your 
kinda guys. In Dade, dial LAW-SUIT. In 
Broward, dial GET-RICH. Our operators 
are standing by. 

‘And what about the other reason for 
pretrial publicity canons—every person’s 
right to a fair trial, where unbiased jurors 
without preconceptions can be selected to 
hear the evidence, determine the truth, and 
render a just verdict. 

Was that really possible back then? In 
early, small town America, | doubt it. If 
one has ever lived in a small,:rural place, 
one knows about the grapevine that thrives 
there. Everybody arrested is someone 
known; or at least, their relatives are 
known. Civil suits have been hashed and 
rehashed by prospective jurors at the 
beauty shop or the corner bar long before 
the complaint is filed at the courthouse. 

In today’s society of huge, metropolitan 
masses who live in virtual anonymity, it is 
relatively easy to find six, or 12 jurors who 
know nothing about the case and will hear 
it on its merits. 

We are talking, really, about an 
infinitely tiny percentage of cases, both 
criminal and civil, that become news events 
and make it harder to pick an unbiased 
jury. They are a very small number of 
cases, but they pose a major problem. A 
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Ford Motor Company Pinto suit, or 
asbestos damage claims against Johns- 
Manville. A criminal charge against a 
Bundy or a Manson or a De Lorean. 
Those cases demonstrate how technolo- 
gy and the times have leaped far ahead of 
the Bar's Code of Professional Responsi- 
bility and the way it is interpreted. 
America’s day as an industrial society is 
almost a memory. We are becoming, 
instead, a people whose primary product is 
information. Instant information. Mega- 
chunks of information transmitted at the 
speed of light from one computer to 
another. Instant news, beamed live and in 
living color by satellite to the living room, 
the bedroom, the car, the wrist receiver. 
It took weeks for some people to know 
Abraham Lincoln was dead, and Andrew 
Johnson was their new President. On 
November 22, 1963, how long after 12:30 
p.m. did it take for Americans to know 
John F. Kennedy was dead? And that was 
ancient times, in terms of media tech- 
nology. Television was still black and 
white. Only two months earlier, the 
networks had finally expanded their total 
daily news time (weekdays only) from 15 to 


30 minutes. Newspaper type was still set by 
Linotype machines, those marvelous, 
clattering, complicated creatures of molten 
lead and dancing type molds, now bronzed 
and relegated to museums. 

How many minutes lapsed before we 
knew Ronald Reagan had been shot? 

This ability to transmit information has 
created a huge public appetite and 
expectation. There is fierce competition 
among the media who supply it. There may 
be no other business in the nation so 
competitive. All this has enormous impact 
on business, on the professions, and par- 
ticularly on the lives of those whose 
criminal charges or civil suits become 
media events. 


In the Public Domain 

What we have now in those cases is 
partial trial by media. And that is where 
the atrocity stories take place. 

Oh, there’s a simple solution. Adopt the 
British system, where the media report that 
a case has been filed, then nothing more 
until the trial is over. 

It is much too late for that in this 
country. 
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The people in this democracy believe 
that the judicial process belongs to the 
public. That the public, not just the 
defendant, has a right toa public trial, not 
just a trial. The media believe—and can 
probably convince the public—that every- 
thing within the judicial process falls into 
the public domain. 

That idea rubs against the grain of many 
lawyers and judges who have always re- 
garded what happens in court as the 
private domain of the bench and bar. 
Almost a private club. 

Those days, too, are gone forever. 

The British system hinges on enormous 
public trust in the judges, solicitors and 
barristers who practice before them; faith 
in the courts as an institution. Check lately 
on the surveys that measure prestige for the 
legal profession. (Or, for that matter, the 
prestige rating of the media.) 

Lawyers may not like it—this seemingly 
insatiable thirst for intimate detail; this 
leering, lurid curiosity about certain cases 
and the people involved in them. But it is 
there, and it is not going to disappear or 
dissipate in the foreseeable future. 

Because the public only sees those 
lawyers who seek publicity, and those who 
are nasty in trying to avoid it, the great 
weight of public opinion will fall with 
lawyers who talk to the media. 

Because of the way the system has 
evolved, the reputations of defendants in 
both civil and criminal cases are routinely 
savaged. Once a complaint is filed—and 
sometimes long before—the accusations 
and allegations are spread across the land 
in great detail. The traditional lawyer who 
has learned the basic elements of the media 
game will smile on-camera and say 
something like, “My client is not guilty, 
and we'll prove it when this case comes to 
trial. Until then, we will not try this case in 
the media.” 

Aunt Mabel and Uncle Ezra, sitting 
there in front of the tube, think, “If his 
client is so innocent, why doesn’t he prove 
it? What's the big secret? What he really 
means is, they gotta figure out a legal tech- 
nicality to get him off.” 

It is like nolo contendere, or the fifth 
amendment. Perfectly good, constitution- 
al responses to allegations. But only in 
court. 

The public hears something else. Once 
the case is filed, they will hear all the allega- 
tions through the media. Witnesses will be 
interviewed. Enterprising reporters will do 
their own research and laboratory testing; 
seek out their own expert witnesses; create 
their own models of the crime scene, or 


| | 


accident, or product that failed; engage in 
their own speculation about states of mind 
and witness credibility. 

The defendant, on advice of counsel, will 
stand mute and will run when reporters 
confront him. His refusal to talk to them 
will not stop the story, for the trial by 
media will go on. 

In court, the defendant is innocent until 
proven guilty. In the public forum, when 
the defense counsel chooses to make 
neither an opening nor a closing statement 
and presents no evidence, the jury will 
retire and reach its verdict with only one 
side of the story. 

The damage to companies and govern- 
mental agencies and private individuals 
who follow that kind of advice can be cata- 
strophic. 


Investigation for Misconduct 

In my experience, the worst examples of 
injustice are those where public officials or 
law enforcement officers are investigated 
for misconduct. Long before a formal 
charge is filed, news of the investigation 
leaks out. The accuser sometimes takes the 
case directly to the media, which prompts 
the official inquiry. The most common 
allegations involve bribery, brutality, 
sexual misconduct, or misuse of public 
property. 

Once the allegation is out, an internal 
investigation begins. In a police depart- 
ment, the investigation is handled by other 
officers, working in the internal affairs 
unit. A legislator or local official is often 
investigated by his colleagues, acting as an 
ethics committee. Career public employees 
are usually investigated by a special agency 
designated to ferret out misconduct. 

In almost every situation, the law or de- 
partmental policy forbids anyone involved 
in the investigation from saying anything 
publicly. In most cases, those policies were 
established by lawyers who believe that in- 
vestigations can only be conducted in 
secret and should not be discussed in the 
media. In some cases, they cannot even 
confirm that an investigation is underway. 

Meanwhile, every facet of the allegation 
gets heavy play in the media. Because they 
are public officials, the libel rules are more 
relaxed. Former wives and employees 
come forward on camera and in print. The 
official's entire life is explored, from kin- 
dergarten forward. Any previous com- 
plaints or suspicions about similar be- 
havior are aired. Each night on television 
we see the official walking in and out of 
public buildings in the glare of Frezzi 
lights, chin up, trying not to look guilty as 


he keeps his mouth shut and his jaw set. Or 
he is under siege in his home, running the 
gauntlet of cameras and microphones and 
shorthand pads each time he tries to leave. 

His lawyer, because tradition dictates it, 
tells him to remain absolutely silent. 
Meanwhile, his reputation, his family life, 
and his career are destroyed. That is 
neither fair nor just nor humane. 

Then tell the media to stop it. They're the 
ones responsible for the unfairness, the 
injustice, the inhumanity. 

Not entirely. The system is designed this 
way. Our concept of a free press has been 
molded by 200 years of United States 
Supreme Court decisions. In trying to 
weigh one constitutional freedom against 
another, the Court has decided that 
charges against public officials must be 
aired; the public has the right to know as 
much as possible when public officials are 
suspected of misconduct. 


Change the Concept of Legal Ethics 

| maintain that fairness and justice and 
decency also dictate changing the legal 
profession’s concept of legal ethics, so an 
innocent official, or company, or private 
citizen may publicly defend himself with 
the help of his lawyer. 

The damage at risk in the public forum is 
much greater than anything that may 
happen in a court of law or an administra- 
tive proceeding. 

A person's reputation is his most valu- 
able possession. What does it matter if he is 
found not guilty long after his reputation 
has been destroyed? What good will it do 
to defend a company against damage 
claims if the public turns away from that 
company’s service or product and the 
company goes broke? 

One of the problems for lawyers in 


dealing with this concept is their lack of 


experience and understanding about news 
and timeliness. The court process is long, 
detailed and documented. An error, an 
omission, a misstatement made today can 
be corrected somewhere down the road. 
One side sends out subpoenas or interroga- 
tories, and there are weeks to answer. Then 
the other side sends over its papers. If the 
attorneys need more time, they usually get 
it. When it comes to time, the legal system 
has always been extremely accom- 
modating. 

To help defend their clients in the media, 
lawyers will have to change their entire 
concept of time. The deadline for answer- 
ing an allegation made this morning is 
three p.m. foday. That's about as late as 
you can say anything and still make 


tonight's six o'clock news. 

Lawyers like to wait until they have 
everything in their case tied together and 
neatly organized, ready for presentation in 
a certain place at a certain time. If you help 
your client defend himself in the media, 
you won't have time to do that. To keep the 
public aware: 

e That there are two sides to every 
story: 

e That your client may be wrongfully 
accused; 

e@ Of what the law requires of him; 

e Of how the legal process works. 

One necds to be there each day that there 
is a new development in the story—ques- 
tioning, cross-examining, introducing new 
evidence or arguments; objecting to accu- 
sations that are unproved or unfounded or 
irrelevant;. challenging witnesses that are 


WANTED 


Lawyers who have recovered 
from their problem with alcohol/ 
drugs and who are willing to help 
their fellow lawyers who are ex- 
periencing similar problems. 

The Florida Lawyer’s Recovery 
Network now has members in the 
judicial circuits except: 
3rd—comprising the counties of 

Columbia, Dixie, Hamilton, 
Lafayette, Madison, Suwan- 
nee and Taylor 
8th — comprising the counties of 
Alachua, Baker, Bradford, 
Gilchrist, Levy and Union 
14th—comprising the counties of 


Bay, Calhoun, Gulf, 
Holmes, Jackson, and 
Washington 


If you are willing to become in- 
volved in this most vital project 
please contact: 


Judge Michael E. Hanrahan 
Box 35042, 400 West Bay St. 
Jacksonville, Florida 32202 
Telephone (904) 791-2594 


Confidentiality Maintained 
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credible and _ evidence 
questionable. 

I frequently conduct workshops for.law 
enforcement groups to help them under- 
stand and cope with the media. In every 
group, there is a guaranteed question: 

“Why are reporters so anxious to write 
sensational stories about cops? When an 
officer is accused of something, it’s the lead 
story. Three months later, when it turns 
out that the accusation was completely 
false, that story goes back by the truss ads.” 

“That's exactly the problem,” | tell them. 
“By the time your lawyer and your depart- 
mental regulations let you speak up and 
defend yourself, it’s no longer news. When 
the issue is hot, it’s news. When it’s cold, it 
loses its news value. I can't defend it as fair 
or just. That is the way the news game is 
played in this society, and lawyers and 
public agencies have not yet learned to play 
that game very well.” 

To outsiders, attorneys seem to have 
tunnel vision. They seem to be concerned 
only with winning in court. Suppose they 
felt as keenly their obligation to defend 
their client's reputation—their responsi- 
bility to prevent injustice? 

Would talking to the media give away 
secrets and strategy that would damage 
their defense in court? 

Let’s be realistic. Under the rules of dis- 
covery, there are few surprises in Florida 
courtrooms. | don’t know where Perry 
Mason practiced, but it surely wasn’t in 
Florida. Before a witness can be called 
here, the other side must be notified, so it 
can take a sworn deposition. Both sides 
have the opportunity to examine and test 
physical evidence. 

Some lawyers have told me they worry 
about news interviews being used to 
impeach witnesses. Are they serious? The 


that is 


attorneys on each side of a case ask every 
conceivable question during _ pretrial 
depositions, so that any deviation later can 
be used to challenge their testimony in 
court. 

Will reporters abuse and _ confuse 
witnesses more than the lawyers do? I 
doubt it. 

If the canons on pretrial publicity were 
discarded, | suspect some lawyers would 
still recoil at the idea of defending their 
client in the media because they feel they 
have no way to control the process. They 
understand the rules of procedure in court. 
There is an appeal process. They have a 
good grasp of precedent, and the style and 
skill of the lawyers they're opposing. They 
have had training and experience in how to 
handle a lawsuit. 

For most lawyers, dealing with the 
media is new and frightening. Once the 
words or actions are on magnetic tape, the 
lawyer has no control whatever over how 
they will be used or displayed. The lawyer 
is at the mercy of the reporter and editor. 
Lawyers don't understand the ethics and 
traditions of journalists. If a reporter is 
incompetent or dishonest, they don't know 
any way to fight back except to sue and get 
the ball back in familiar court. Because 
most lawyers have so little experience in 
dealing with reporters, they don’t under- 
stand their motivations, their reflexes, 
their problems in trying to report with 
accuracy and integrity. The way attorneys 
play the game often makes it very difficult 
for the press to be fair and unbiased. 

Because lawyers work late, they don't 
get home in time to watch the six o'clock 
news. They are generally unfamiliar with 
television news. They often look down 
their noses at it and see it as shallow and 
inconsequential. They do not realize that 


most people in America today get their 
news from television; in many communi- 
ties, the television news audience is much 
larger than the newspaper audience. They 
do not yet understand the impact of tele- 
vision, its story forms, the 12-second quote, 
the visual imagery that often says more 
than the words being broadcast. Lawyers 
are uncomfortable in this strange new 
forum that requires certain kinds of skills 
and mental organization to be effective. 

One of the best examples of the nontra- 
ditional approach was the Extra Strength 
Tylenol tragedy. | was not there, inside 
Johnson & Johnson, but | will bet that 
when seven people died from cyanide 
poisoning after swallowing Extra Strength 
Tylenol capsules, the company lawyers 
gave instructions to bar the doors, shutter 
the windows, keep the media out at all 
costs. “We're going to be sued for a zillion, 
trillion dollars, and we must not say any- 
thing that will come back to haunt us,” the 
lawyers may have said, if they are any- 
thing like the lawyers I know. 

But the president of Johnson & Johnson 
took a different approach. He opened up 
every line of communication the company 
had with the media and created more. He 
went on the Phil Donahue Show for an 
hour, answering every question thrown at 
him by Donahue and the audience. Mike 
Wallace and a “60 Minutes” crew were al- 
lowed to sit in and videotape a staff meet- 
ing at the height of the crisis. 

“We are absolutely innocent,” the 
company said in as many public places and 
media events as it could muster. “We are 
doing everything we can—long before 
regulatory agencies require it—to make 
sure there will be no more poisonings as the 
result of a sick person who chose our 
product to kill people at random and in 
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cold blood. We have already spent millions 
of dollars and we will spend whatever it 
takes in the future to make sure this cannot 
happen again.” 

Tylenol had been the company’s largest 
single source of revenue. If Johnson & 
Johnson had followed traditional legal 
advice, ducked its head and shut out the 
press, what would have happened? It 
probably would have gone bankrupt. 
Because they chose to answer every 
question and mounted an aggressive effort 
to tell the media everything they knew, 
both the company and the product 
bounced back. 

Maybe the legal profession has been 
slow to react and change its pretrial 
publicity canons because it will be ex- 
tremely difficult to redefine the proper role 
for attorneys when their clients’ cases 
become media events. 

Should lawyers issue written statements 
to the media? 

If that will better serve justice and their 
client's best interest, yes. 

Should lawyers hold news conferences? 

If that is the most efficient way to answer 
a flurry of media interest and questions 
and if it will best serve the cause of justice 
and the client, why not? 

Should lawyers allow themselves and 
their clients to be interviewed, and disclose 
witnesses and evidence that will be later 


A word about articles for the Journal... . 


used in court? 2 


@ If it will prevent partial trial by media; 

e If it will remind the public that there 
are two sides to every story; 

e If it will reinforce the concept that 
opinions about guilt or innocence should 
wait until all the evidence is in; 

e if it will better explain how the 
judicial process works to a public that is 
skeptical and cynical about the system; 

@ If it will help restore the public’s faith 
in lawyers as caring, human beings who are 
as concerned with their client’s reputation 
as they are with winning in court; 

Then I say you have a duty to talk to the 
media. 

The Code of Professional Responsibility 
(Florida Bar Journal;September 1983, 
pp.98-99) contains two and one-half 
columns of small print specifying all the 
ways in which lawyers shall not make, or 
participate in making, extrajudicial state- 
ments to the media about their clients’ 
cases. The next-to-last paragraph, how- 
ever, provides an interesting exception: 

“The foregoing provisions of DR 7-107 
do not preclude a lawyer from replying to 
charges of misconduct publicly made 
against him... .” 

If lawyers believe it is important to 
defend themselves in the media when they 
are publicly accused, why shouldn't their 
clients have that same right? BJ 


Clarence Jones advises lawyers, 
government and corporate executives 
on effective television strategy and 


techniques through his Video 
Consultants, Inc., Marathon. He is 
the author of “How to Speak TV—A 
Self-Defense Manual When You're 
the News.” He received his B.S. degree 
in journalism from the University of 
Florida in 1956. He was a Nieman 
Fellow at Harvard University, 1963- 
64, and has won three duPont- 
Columbia Awards and two Florida 
Bar media awards. 

He writes this column on behalf of 
the Media Relations Committee, A. 
August Quesada, Jr., chairman. 
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Labor Law 


by John F. Dickinson 


Much attention has been drawn lately by 
the news media to the increasing incidents 
olf concession bargaining between unions 
and employers. These stories normally 
involve parties who are negotiating new 
contracts after the expiration of their old 
collective bargaining agreements, and the 
concessions requested are usually predi- 
cated upon the employer's need to keep 
labor costs down to remain competitive. A 
much more interesting but complicated 
area, however, concerns those factual 
situations that occur during the term of the 
collective bargaining agreement, when 
management is faced with the need to 
reduce labor costs and wants to do so by 
transferring all or part of its operation to 
another location. 

In Milwaukee Spring Division of Illinois 
Coil Spring Co., 268 NLRB No. 87,115 
LRRM 1064 (1984), the National Labor 
Relations Board (the “Board™) recently re- 
versed its prior decision in the same case,! 
overruled a 10-year line of cases, and held 
that an employer is not required to obtain 
the consent of an incumbent union before 
transferring work from a unionized facility 
to a nonunionized facility where the 
employer’s motive was to avoid the high 
labor costs of the collective bargaining 
agreement. The Milwaukee Spring deci- 
sion clearly reflects a change in the makeup 
of the Board majority and suggests that the 
current Board is less inclined to meddle 
with the delicate collective bargaining pro- 
cess. It also has potentially broad ramifi- 
cations for employers burdened by sky- 
rocketing labor costs and a union that 
refuses to agree to concessions. 

This article will briefly trace the develop- 
ment of case law governing work transfers 
during the term of a collective bargaining 
agreement. In addition, the article will 
focus on the Board’s recent Milwaukee 
Spring decision in an attempt to give some 
guidance to private employers faced with 
the need to transfer operations. 
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The Transfer of Bargaining Unit Work 
To Avoid High Labor Costs— 


A Fresh Approach by the NLRB 


It should be noted that this article is not 
intended to address the closely-related 
areas of: whether the decision to transfer 
bargaining unit work is a mandatory sub- 
ject of bargaining and when an employer 
may be excused from bargaining over the 
decision to transfer bargaining unit work;? 
whether the employer will have to continue 
to recognize the “old” union at the new 
facility;? or whether the employer must 
honor any existing collective bargaining 
agreement at the new location.4 These 
issues have been treated elsewhere and are 
beyond the scope of this article. 


The Early Case Law 

Prior to 1974, it was generally recog- 
nized by the Board that if an employer 
desired to transfer any of its unionized 
operation during the term of a collective 
bargaining agreement it had to negotiate 
with the union concerning the decision and 
the effects of the decision on the unionized 
employees before implementing the deci- 
sion.’ The employer then was deemed to 
have complied with §§8(a)(5) and 8(d) of 
the National Labor Relations Act.® 

This general understanding came to an 
abrupt halt when the Board decided 
University of Chicago, 210 NLRB 190, 86 


LRRM 1073 (1974). This case involved the 
transfer of custodial work from one bar- 
gaining unit to another (whose contract 
called for lower wages) after the university 
bargained to impasse over the transfer. 
The Board found that the university 
violated §8(a)(S) of the Act because the 
recognition clause in the collective bargain- 
ing agreement and the university's practice 
of allocating work functions to particular 
job classifications acted as a work guar- 
antee which could not be modified during 
the term of the contract without the 
union's consent.’ 

Although the Court of Appeals for the 
Seventh Circuit® rejected the Board's 
obtuse reasoning and found that absent a 
specific contractual prohibition of work 
transfers, an employer is free to transfer 
work out of the bargaining unit (provided 
that the employer bargains in good faith to 
impasse and is not motivated by anti-union 
animus), this had no effect on the Board’s 
new theory to prohibit work translers. 

Three years after deciding University of 
Chicago, the Board applied similar reason- 
ing in Boeing Co., 230 NLRB 696, 96 
LRRM 1355 (1977). There, the company, 
after exhausting bargaining efforts with 
the union, transferred work (during the 
term of the collective bargaining agree- 
ment) to a bargaining unit represented by 
another union. The transfer was motivated 
by a desire to increase efficiency. The 
Board again relied upon the proviso to 
§8(d) of the Act, which requires that when 
a collective bargaining agreement is in 
effect and an employer seeks to modify the 
terms and conditions contained in the 
agreement, the employer must obtain the 
union's consent before implementing the 
change.’ The Board found that the 
University of Chicago decision was 
“directly applicable,” since the agree- 
ment’s recognition clause covered the 
classification of work being transferred. 
The Board concluded that since the 
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company had not obtained the union's 
consent to modify the recognition clause, it 
was prohibited from transferring the work 
during the term of the contract.’ The 
Court of Appeals for the Ninth Circuit re- 
fused to enforce the Board’s order, stating 
that it would not “stretch” the meaning of a 
recognition clause by implying that it 
guarantecd jurisdiction."! 

Having been unsuccessful in applying 
the §8(d) proviso to mid-contract transfers 
of work by relying upon strained inter- 
pretations of recognition clauses, the 
Board turned to another clause—wages. In 
Los Angeles Marine Hardware Co.," the 
employer had attempted unsuccessfully to 
lower a $1.40 per hour differential be- 
tween wages paid by the employer and 
wages paid by its next highest-paying com- 
petitor. The employer then announced to 
the union that it was considering termi- 
nating its Los Angeles operation and trans- 
ferring it outside Los Angeles. The em- 
ployer explained to the union that high 
labor costs necessitated the transfer. After 
bargaining over the matter in several 
meetings, the union refused to agree to 
mid-contract wage concessions and the 
employer transferred its operation. Upon 
charges filed by the union, the Board, and 
finally the Court of Appeals for the Ninth 
Circuit, held inter alia, that the transfer 
violated §§8(a)(5) and 8(d) of the Act. 

The Board reasoned that since the 
employer legally could not have reduced 
the contract's wage rates during the term of 
the agreement without the consent of the 
union. it could not indirectly do so by 
transferring bargaining unit work to an 
area providing lower labor costs. Clearly, 
this case had the effect of reading an im- 
plied restriction on work transfers into 
every collective bargaining agreement. 
Additionally, it cast the Board into a 
deeper role of interpreting the parties’ 
collective bargaining agreement, and in 
deciding breaches of agreements as 
§§8(a)(5) and 8(d) cases—a role which 
should be left to the parties and ultimately 
to an arbitrator. 

Following Los Angeles Marine, mid- 
contract transfers of bargaining unit work 
motivated by management’s need to 
reduce labor costs were subject to only a 
few Board decisions.!3 In each of these 
cases the Board found such transfers were 
the type of contract modification pro- 
scribed by §§8(a)(5) and 8(d) of the Act. 
Furthermore, the Board showed a dogged 
refusal to accept defenses posed by 
employers that the unions had waived their 
right to contest a transler or its effect by 


agrecing to other contract provisions.'4 


Milwaukee Spring 

As noted above, in Milwaukee Spring 
the Board, upon reconsideration, reversed 
its prior decision in the same case and 
retreated from its previous decisions in 
University of Chicago, Boeing Co., and 
Los Angeles Marine. The facts of the case 
were not in debate. In January 1982, the 
employer asked the union to forego a con- 
tractual wage increase and to make other 
concessions. In March, it told the union 
that its financial situation was worse than 
previously estimated and that further con- 
cessions were needed. It proposed trans- 
ferring work to a nonunionized plant to 
obtain relief from the comparatively 
higher labor costs at the unionized plant. 
In April, the union told the employer that 
its membership had refused to make the re- 
quested concessions. Thereafter, the 
employer began moving its assembly op- 
erations, resulting in the layolf of some 32 
employees. The parties stipulated that the 
employer had satisfied its obligation to 
bargain with the union over the decision to 
transfer and had been willing to engage in 
effects bargaining with the union. 

In its first decision the Board relied upon 
Los Angeles Marine and found that the 
transfer and resultant layolf of employees 
constituted a mid-term modification of the 
contract for which the union’s consent was 
required. It ordered the employer to 
rescind the decision to transfer the opera- 
tion, to reinstate the operation, to recall 
the laid-off employees, and to pay them 
back pay. 

In August of 1983, the Court of Appeals 
for the Seventh Circuit granted the Board’s 
motion to remand the case for further con- 
sideration. The Board then held that even 
assuming (without deciding) an economic 
decision to transfer based on labor costs is 
a mandatory subject of bargaining, then an 
employer's only duty is to bargain to 
impasse concerning its decision.'§ In other 
words, if there is no specific language 
contained in the contract that the 
employer's decision to transfer operations 
will modify, then there can be no violation 
of the Act, and the employer need not 
obtain the union's consent belore imple- 
menting the proposed change. The Board 
concluded that “neither wage and benefit 
provisions, nor the recognition clause . . . 
preserves bargaining unit work . . . for the 
duration of the contract.”!* 

This fresh approach by the Board to 
mid-contract transfers motivated by 
management's need to reduce labor costs is 


a bellwether for future bargaining cases. 
First, it should be noted that the original 
Milwaukee Spring decision was signed by 
three Board members who are no longer on 
the Board, Chairman Van de Water, and 
long-time members Jenkins and Fanning. 
The reconsidered opinion was signed by 
the Board’s new majority, under Chairman 
Dotson and members Hunter and Dennis. 
Member Zimmerman filed a_ strong 
dissent. Apparently the new majority is less 
inclined to speculate and expand on the 
meaning of contract terms. 

For management, the Milwaukee 
Spring decision and its predecessors ob- 
viously emphasize the need to negotiate a 
strong management rights article in which 
the union clearly waives its right to bargain 
over the decision to transfer bargaining 
unit work. If the employers in any of these 
cases had secured such a waiver, the unions 
would have had no argument before the 
Board. 

It also should be.noted that while the 

Board's decisions in University of Chicago, 
Boeing Co., and Los Angeles Marine once 
supplied unions with an automatic work 
preservation clause that required 
management to leave bargaining unit work 
in the bargaining unit, now unions must 
bargain for such a clause. The Board, in its 
latest Milwaukee Spring decision, 
reasoned that while there was no provi- 
sion requiring bargaining unit work to 
remain in Milwaukee in that case, 
No doubt parties could draft such a clause; 
indeed, work-preservation clauses are common- 
place. It is not for the Board, however, to create 
an implied work-preservation clause in every 
American labor agreement based on wage 
benefits or recognition provisions, and we 
expressly decline to do so.!” 
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While a work preservation clause can be 
as simple as providing that only employees 
holding jobs within the bargaining unit will 
perform work that is regularly performed 
by the bargaining unit, a typical work 
preservation clause contains the following 
three elements: (1) it obligates the 
signatory employer who has any majority 
ownership or who directly or indirectly 
owns, manages, or controls any other 
business entity; (2) it applics if that 
business entity ever performs any work of 
the type covered by the union agreement; 
and (3), under such a clause, the entity 
agrees to be bound and apply the terms of 
the collective bargaining agreement. As a 
result of Milwaukee Spring, unions will no 
doubt press much harder than before for 
work preservation clauses their 
contracts, and management negotiators 
should brace themselves for this 
bargaining table tactic. Obviously, agree- 
ing to such a clause would result in 
effectively negating any benefits to be 
derived from the Board's decision. 

On the other hand, management now 
has an additional lever with which to 
persuade the union not to push its contract 
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rates too high above competitive figures. If 


the union fails to recognize the need for 
concessions, management (after meeting 
its bargaining obligations) may begin to 
look for a more favorable location. BJ 


'Milwaukee Spring Div. of Ill. Coil Spring 
Co., 265 N.L.R.B. No. 28, 111 L.R.R.M. 1486 
(1982). 

? Although the United States Supreme Court. 
in First Nat'l. Maintenance Corp. v. NLRB, 452 
U.S. 666, 107 L.R.R.M. 2705 (1981), specifical- 
ly reserved judgment on the issue of whether an 
employer was under any duty to bargain over 
the decision to transfer an operation, most lower 
courts and the NLRB have required employers 
to bargain with their affected union prior to 
deciding to transfer: See, e.g., International 
Ladies Garment Workers Union v. NLRB, 463 
F.2d 907, 80 L.R.R.M. 2716 (D.C. Cir. 1972): 
Weltronic Co. v. NLRB, 419 F.2d 1120, 73 
L.R.R.M. 2014 (6th Cir. 1969), cert. denied, 398 


U.S. 938, 74 L.R.R.M. 2268 (1970); Park-Ohio 
Indus., 257 N.L.R.B. 413, 107 L.R.R.M. 1498, 


enfd. on other grounds, 702 ¥.2d 624, 112 
L.R.R.M. 3089 (6th Cir. 1983); Morco Indus., 
Inc., 255 N.L.R.B. 146, 106 L.R.R.M. 1312 
(1981): Coated Prod., Inc., 237 N.L.R.B. 159,99 
L.R.R.M. 1540 (1978): and American Needle & 
Novelty Co., 206 N.L.R.B. 534, 84 L.R.R.M. 
1526 (1973). Exceptions to this rule have been 
recognized by the Board where the avoidance of 
labor costs was not the motive for the transfer: 
rather, the factors underlining the decision were 
such that it would be unreasonable to expect 
that collective bargaining could affect the 
decision. See, e.g., Brooks-Scanlon, Inc., 246 
N.L.R.B. 476, 102 L.R.R.M. 1606 (1979) 
(insufficient supply of timber for sawmill 
operation): and Raskin Packing Co., 246 
N.L.R.B. 78, 102 L.R.R.M. 1489 (1979) (bank 
suddenly cancelled employer's line of credit). 

‘See, e.g., Purolator Prod., Inc., 160 
N.L.R.B. 80, 62 L.R.R.M. 1388 (1966); and 
General Extrusion Co., 121 N.L.R.B. 1165, 42 
L.R.R.M. 1508 (1958). 

+See, e.g., Westwood Import Co., 251 
N.L.R.B. 1213, 105 L.R.R.M. 1515 (1980). C/. 
Massachusetts Machine and Stamping, Inc., 
231 N.L.R.B. 801, 96 L.R.R.M. 1187 (1977), 
enfd in part, 578 F.2d 15,98 L.R.R.M. 2939 (Ist 
Cir. 1978). 

‘American Needle & Novelty Co., 206 
N.L.R.B. 534. 84 L.R.R.M. 1526 (1973); 
Weltronic Co. v. NLRB. 419 F.2d 1120, 73 
L.R.R.M. 2014 (6th Cir. 1969), cert. denied, 398 
U.S. 938, 74 L.R.R.M. 2268 (1970): and Pierce 
Governor Co., 164 N.L.R.B. 97, 65 L.R.R.M. 
1027 (1967). 

“Section &(a)(5) of the National Labor 
Relations Act, 29 U.S.C. §158(a)(5) (1976). 
provides: 

“158. Unfair labor practices 


(a) It shall be an unfair labor practice for an 
employer . . . (5) to refuse to bargain collectively 
with the representatives of his employees, 
subject to the provisions of section 9(a).” 
Section 8(d), 29 U.S.C. §158(d) (1976) provides, 
in part: 

“158. Unfair labor practices 
(d) For the purposes ol this section, to bargain 
collectively is the performance of the mutual 
obligation of the employer and the representa- 
tive of the employees to meet at reasonable times 
and conler in good faith with respect to wages. 
hours, and other terms and conditions of 
employment, . . . Provided, that where there is in 
effect a collective-bargaining contract covering 
employees in an industry affecting commerce, 
the duty to bargain collectively shall also mean 
that no party to such contract shall terminate or 
modily such contract, unless the party desiring 
such termination or modification . . . (4) 
continues in full force and effect, without re- 
sorting to strike or lockout, all the terms and 
conditions of the existing contract for a period 
of 60 days after such notice is given or until the 
expiration date of such contract, whichever 
occurs later.” 

7210 N.L.R.B. at 190, 86 L.R.R.M. at 1075. 

‘University of Chicago v. NLRB, 514 F.2d 
942. 89 L.R.R.M. 2113 (7th Cir. 1975). 

929 U.S.C. §158(d), supra note 7. 

0230 N.L.R.B. at 701, 96 L.R.R.M. at 1356. 

'! Boeing Co. v. NLRB, 581 F.2d 793, 798, 99 
L.R.R.M.. 2847, 2851 (9th Cir. 1978). 

'2Los Angeles Marine Hardware Co., 235 
N.L.R.B. 720, 98 L.R.R.M. 1571 (1978), enf‘d, 
602 F.2d 1302, 102 L.R.R.M. 2498 (9th Cir. 
1979). 

'3See, Milwaukee Spring Div. of Ill. Coil 
Spring Co., 265 N.L.R.B. No. 28, L-R.R.M. 
1486 (1982); Brown Co., 243 N.L.R.B. 769, 101 
L.R.R.M. 1608 (1979); and Park-Ohio Indus., 
257 N.L.R.B. 413, 1077 L.R.R.M. 1498, enfd. on 
other grounds, 702 F.2d 624, 112 L.R.R.M. 
3089 (6th Cir. 1983). Cf. Morco Indus., Inc., 255 
N.L.R.B. 146, 106 L.R.R.M. 1312 (1981). The 
Board developed the practice of secking 
injunctions against transfers of bargaining unit 
work under §10(j), and success in 
convincing some courts to enjoin the transfers. 
See, e.g., Gotttried v. Echlin, Inc., 113 
L.R.R.M. 2349 (E.D. Mich. 1983); Kobbell v. 
Thorsen Tool Co., 112 L.R.R.M. 2397 (M.D. 
Pan. 1982); and Zipp v. Bohn Heat Transfer 
Group, 110 L.R.R.M. 3013 (C.D. Ill. 1982). 

National Car Rental Sys.. 252 N.L.R.B. 
159, 105 L.R.R.M. 1263, en/ ‘das modified, 672 
F.2d 1182, 109 L.R.R.M. 2832 (3d Cir. 1982) (no 
waiver found in zipper clause); and Park-Ohio 
Indus., 257 N.L.R.B. 413, 107 L.R.R.M. 1498, 
enfd. on other grounds, 702 F.2d 624, 112 
L.R.R.M. 3089 (6th Cir. 1983), (no waiver 
found in severance pay article). 

L.R.R.M. at 1066. 

' Id. at 1067. 

"del. 
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Judicial Ethics 


Marketing an Invention 

A judge and a friend have developed a 
device which would be of interest to the 
criminal justice system. It consists of a 
small unit which is strapped to the leg of a 
person who has been sentenced to “house 
arrest.” It is used in connection with the 
telephone in the person’s home. He is 
required to remain within a certain 
distance of the telephone. If he moves out 
of that range that fact is noted on a 
computer. Likewise, if he removes or 
tampers with the device that information 
will be transmitted to the computer. 

This device is, of course, useful to the 
criminal justice system in that it provides a 
measure of confinement without the 
expense of housing and feeding prisoners. 
The use of such a device is particuarly 
attractive in an era of federally mandated 
jail caps and court orders ordering the 
release of defendants. 

The judge has begun to receive inquiries 
from other jurisdictions as to the avail- 
ability of this device. If possible he would 
like to enjoy the financial fruits of his 
efforts to improve the criminal justice 
system. He posed the _ hypothetical 
question in which Thomas Edison was a 
sitting judge at the time of the invention of 
the light bulb. He asked whether Edison 
could have been denied his interest in 
General Electric, or whether the New 
Jersey courthouse should go without 
lights. 

Of the eight members of the Committee 
on Standards of Conduct Governing 
Judges who responded to the inquiry, all 
were generally of the opinion that he could 
enjoy the financial fruits of his endeavors, 
but not without problems. The problem 
was best stated by one of our members as 
follows: 

“Canon 4. . . encourages a judge to 
engage in activities to improve the law and 
the administration of justice. Unquestion- 
ably, the concept of an_ electronic 


monitoring device has great potential for 
improvement of our legal/judicial/ penal 
system. By the provisions of Canon SC, 
however, the judge must refrain from 
financial and business dealings which tend 
to reflect adversely on his impartiality. 
Will his rulings in criminal division cases 
affect whether such a device is purchased 
by his county of the state and the number 
of units that are purchased? It appears to 
me that the answer is ‘yes’ and that such 
appearance would also occur to the public 
at large.” 

That member went on to state that he 
would encourage the judge to continue 
involvement in the development and 
marketing of the security device, but would 
stress that such marketing should not be 
undertaken within the confines of his juris- 
diction. In the alternative, he suggested if 
the marketing is to be undertaken within 
his jurisdiction he should refrain from 
handling any criminal division cases. 

Another member stated as follows: 

“ .. . since the judge proposes that his 
invention be used in (the) county, where he 
is an important part of the criminal justice 
system and would have the option of 
sentencing a defendant to electronic incar- 
ceration, knowing that each such 
incarceration would ultimately inure to his 
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financial benefit, | can see immediate 
problems, perhaps insurmountable ones, 
to his both serving as a judge and 
participating in profits from any type of 
business entity which was benefiting from 
sales of these devices in (that) county.” 

One other member simply suggested the 
judge invest in the device but avoid actively 
advancing sales within the judicial sphere. 
I am not sure how Edison would have 
handled the question. 


Complimentary Bar Membership 

This is in response to an inquiry 
concerning the propriety of accepting a 
free membership in the county bar 
association (dues are normally $75 per 
year) and lunches served at eight member- 
ship meetings per year (normal charge is 
$10 per meal). The judge states that the bar 
association has recently voted to make all 
members of the local judiciary honorary 
members and has returned checks received 
for payment of dues by judges. 

The participating members of the 
committee unanimously respond that 
acceptance of a membership and lunches 
does not violate the Code of Judicial 
Conduct. 

One member responds: 

“[JJudges should attend bar meetings 
and be able to assist with bar functions. Ifa 
bar association is inclined to waive dues 
requirements and charges for luncheons, 
etc., | see no reason why a judge should be 
prohibited from accepting the bar 
association’s generosity. I do not find a bar 
association’s actions in this regard even 
remotely analogous to membership in a 
yacht club/ golf course.” 

A number of members responded that 
honorary bar association memberships for 
judges are customary. The meetings are 
law related and an appropriate setting for 
contact between members of the bar and 
bench who must work together for the 
improvement of the legal system. 


Canon S5C(4)(a), concerning gifts which 
a judge may accept, provides: 

“[A] judge may accept a gift incident toa 
public testimonial to him; books supplied 
by publishers on a complimentary basis for 
official use; or an invitation to the judge 
and his spouse to attend a bar-related 
function or activity devoted to the 
improvement of the law, the legal system, 
or the administration of justice.” 


Spouse’s Employment 

This is in response to an inquiry posing 
the following question for the committee’s 
consideration: may a judge’s wife accept a 
position in the State Treasurer and 
Insurance Commissioner’s office as a field 
representative? A field representative takes 
statements from persons who have 
complaints against an insurance company 
as part of the Insurance Commissioner’s 
regulatory function. As a circuit judge in 
the criminal division, the inquirer has not 
had litigation arising from this type of 
activity and does not anticipate any; 
however, he states that should a case arise 
in which his wife had been involved while 
working for the agency, he would, of 
course, recuse himself. 

The committee was polled and those 
responding were unanimous in their view 
that this employment does not present a 
problem under the canons: 

A review of past opinions regarding 
employment by the spouse or child of a 
judge indicates that the employment here 
in question is not sufficiently involved or 
related to the particular court or its 
operation and thus not subject to the 
difficulties inherent in, for example, the 
wife of a circuit judge being employed as an 
assistant to the director of a pretrial inter- 
vention program. In the latter case, 
Opinion 84/2, the majority of our 
committee recently responded that the 
situation would present the appearance of 
impropriety because of the nature of the 
wife’s employment. In an opinion 78/21, 
we held that the wife could be employed by 
the Hillsborough County Board of 
Criminal Justice but stated that “If your 
’ wife’s employment should place her in a 
position of interest with reference to any 
matter coming before you [county judge] 
then you should recuse yourself.” 

With the same caveat, the committee 
answers the inquiry in the affirmative. 


Disqualification When Litigant 
Attacks Judge’s Integrity 

This is in response to an inquiry concern- 
ing whether a judge should disqualify 
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himself in a case involving a litigant who 
has been before him in a prior case and 
who, in that case, filed affidavits attacking 
his personal integrity. In the present 
litigation, the litigant has elected not to 
seek the judge’s disqualification to sit on 
the case, but the judge states: 

“Even though I would attempt to be as 
fair as possible I feel that should I exercise 
my discretion against [the litigant’s] 
position [the litigant] would feel that it was 
done for ulterior motives since [the 
litigant’s} feelings about me are anything 
but complimentary. Even though | feel 
that I can fairly make a decision concern- 
ing [the litigant’s] case it appears to me that 
it would be better for the judiciary if 1 
should step down.” 

Seven of the eight members responding 
to this inquiry state without qualification 
that the judge should recuse himself. The 
eighth member points out: 

“The disqualification of judges is 
controlled by Chapter 38 of Florida 
Statutes and by Florida Rule of Civil 
Procedure 1.432. The judge in this instance 
has not been asked to disqualify himself 
and this being so he should examine his 
own conscience to see whether or not he 
thinks he can impartially preside over this 
woman’s trial. Assuming that he feels he 
can, I think he should then inform the 
attorneys on both sides about his prior 
experience and offer to recuse himself if 
either side wishes it.” 

Canon 3C, entitled “Disqualification,” 
provides: 

“(1) A judge should disqualify himself in 
a proceeding in which his impartiality 
might reasonably be questioned, including 
but not limited to instances where: 

(a) he has a personal bias or prejudice 
concerning a party... .” 

Under the facts stated, it may appear 
that the judge has personal bias or pre- 
judice, so that his impartiality “might 
reasonably be questioned.” Therefore, he 
should recuse himself. 


Acceptance of Award Need 
Not Endorse Fund Drive 

An inquiry asks whether a judge may 
properly accept an award for services to 
the Jewish community. The synagogue is 
at the same time conducting a State of 
Israel Bonds Drive. The solicitation for the 
purchase of the bonds is to be made prior 
to the presentation of the award. The judge 
would not directly participate in the 
solicitation for the purchase of the bonds. 

Of the eight members of the Committee 
on Standards of Conduct Governing 


Judges responding, all were unanimous 
that there is no impropriety in accepting 
the award. In general, the committee felt 
that such awards are usually given on an 
annual basis. The public is aware that 
every year some person is selected to be the 
recipient of such an award. This year it 
happens to be a judge—next year perhaps 
an educator, the following year a doctor or 
a journalist. This cannot, therefore, be 
regarded as an attempt to trade on the 
prestige of the judicial office. The public 
will not look on acceptance of the award as 
an endorsement of the bond drive. 
Several members added the caveat that 
the judge scrupuously avoid giving the im- 
pression that he is in any way connected 
with the fund drive. As one member put it, 
he was confident the judge could speak 
with the host to ensure that the ceremony 
would be conducted in such a fashionas not 
to confuse the judge’s involvement. That 
member went on to suggest that the 
solicitation activities and the award be 
conducted separately and distinctly, with 
the judge being absent from the podium, 
stage, or head table during the fund 
soliciting portion of the program. 


Service on Hospital Board 

A judge asks if it is ethically proper to be 
a member of the board of trustees of a 
hospital. According to the bylaws of the 
hospital, it is a subsidiary of the Hospital 
Corporation of America. Of the seven 
members of the Committee on Standards 
of Conduct Governing Judges who 
responded to this inquiry, all were of the 
opinion that the proposed conduct violates 
Canon 5B(1). 

Hospital Corporation of America is a 
large holding company and _ unques- 
tionably a corporation for profit. Large 
hospital management corporations, such 
as Hospital Corporation of America, 
Humana, Inc., frequently comprise large 
portions of court dockets. They utilize the 
courts to collect debts of delinquent 
patients. Being a member of the board of 
trustees would reflect adversely on the im- 
partiality of the judge, or interfere with 
performance of judicial duties everytime a 
recusal was called for. 

Additionally, there is little to distinguish 
a trustee of the hospital from a director ofa 
corporation. The conduct also violates 
Canon 5C(2). 
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RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
400 W. Morse Bivd., Suite 120, Winter Park, FL 32789 (305) 896-4020 


ATTENTION BAR EX AM APPLI 


FLORI 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 


prepare for the Florida Bar Exam where and when you want — 


out-of-state residents. 


ideal for both Florida and 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
. headquarters as follows: 
ORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite A-120 


West Bloomfield, Michigan 48033 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


ra Rare coins 


in the estate 
you're 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
Staff are available to consult and testify in all 
courts. Complete laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 


8225 N. W. 13th Street 


FL 33322 
(305) 537-1442 


Executive Offices 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


Free 
INFORMATION KIT 


contains Sales Rental Plans tor 


USED & RECONDITIONED. 
IBM WORD PROCESSORS 


¢ IBM Mag Card and 
Memory Typewriters 

Office System/6 
Information Processors 


* All equipment guaranteed 
for IBM Service 
Agreements 


Call toll-free 
1-800-521-3085 


in Michigan, 1-800-482-3651 


or write 


Word Processing Exchange, Inc. 
== P.O. Box 7361" Ann Arbor, MI 


POLICE PROCEDURES 


The nation’s most experienced police 
procedures and standards specialist. Univ. 
criminologist and police malpractice 
authority who has worked with both plaintiff 
and defense in over 300 civil actions in 46 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


(904) 222-2476 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS]  ADD'L 
LOAN 1st PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


The September directory issue 
of The Florida Bar Journal will 
have a special “Lawyer Listings” 
section. Tell others about your 
special abilities in a reference 
book that stays on lawyers’ 
desks all year. For more infor- 
mation, call The Florida Bar 
Journal, 904/222-5286. 
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: MEDICAL MALPRACTICE : 
PERSONAL INJURY, PRODUCT LIABILITY, 
WORKMEN'S COMPENSATION, AND OSHA 
550 Board Certified Medical Experts in all specialties, 
and Engineers in All Specialties. All prepare signed and Associates, inc. 
=— ) written reports and testity. Cost of written reports: Fee tor P.O. Box 10556 
: Experts tor cases. Experience: 8 
L A) years and 6000 cases. FREE telephone consultation 
with our Medical Director. Local Attorney References. 
aids FREE Literature, sample expert reports, and Medical- 
Legal book by our Medical Director, with foreword by 
Melvin Belli. 
\ The Medical Quality Foundation | 
ssid The American Board of Medical-Legal Consultants 
11607 Foxclove Road, Reston, Virginia 22091 
ee TOLL FREE 800-336-0332 


AN INTERNATIONAL 
CENTRE FOR 


* Trust Administration 
¢ Corporate Services 
¢ Financial Planning 

Accounting Services 


SERVING THE 
FOREIGN NATIONAL 


RoyWest Trust Corporation 
S.A. Lausanne 


Avenued'Ouchy41 Tele: (021) 27-29-12 
Case Postale 120 Telex: 25455 

1000 Lausanne13 Cable: WEROYCH 
Switzerland 


Our controlling shareholders are 
The Royal Bank of Canada Group 
and Nationa] Westminster Bank PLC 


Other RoyWest Trust Companies 
are located in THE CHANNEL 
ISLANDS, ISLE OF MAN, LIECH- 
TENSTEIN, BAHAMAS, CAYMAN 
ISLANDS, TURKS & CAICOS 
ISLANDS AND PANAMA 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design 


Files—Wordmark—$50. 2 or more—$45 each. 
COMMON LAW-—$25 additional. EXPANDED 
COMMON LAW—$70 additional. DESIGNS—$60 
per class. COPIES extra. 

title/author/regs—FEE: 
$80. 2 or more—$75 each. 

GOV'T LIAISON—Ali agencies—SEC(10K’s), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 


plus 
goods or services. FEES: TRADEMARK OFFICE 


TRADEMARKS 
& PRODUCT LIABILITY 


We provide the services you most 
frequently require for your Patent, 
Trademark & Product Liability Clients. 


rite or phone for our Free Form File 
#11, with our Schedule of Fees & 
Services, including our “Public Notice” 
searches of the records of the U.S. 
Patent & Trademark Office. 


MISSING 
HEIRS? 


* * 


WE FIND 
HEIRS 
WORLDWIDE 
AT OUR OWN 
EXPENSE 


TRY US FIRST ON ANY CASE! 


Phone collect (305) 368-0055 or write 


FIDUCIARY RESEARCH, INC. 
P.O. BOX 1874-J 
Boca Raton, FL 33429-1874 


Serving Florida lawyers since 1966 


APPROVED—Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 
Over 30 years successful experience — Not connected 


with the Federal Government. NAPATC O 
GOVERNMENT LIAISON SERVICES, INC. 


Suite 209, 3030 N Fairfax Dr. © — P.O. Box 10648 200 Park Avenue Suite 


303 East 
Arlington, VA 22201 3 Arlington, VA 22210 New York, NY 10017 (212) 661- 8600 
Phone: (703) 524-8200 
A Service for Lawyers 


EVIDENCE/JURY SELECTION 


BOTH BY JUDGE WENKE OF LOS ANGELES SUPERIOR COURT 
MAKING AND MEETING OBJECTIONS — Concise, 
clear and complete explanations of the 36 most commonly 
encountered evidence problems — how to make and meet 
objections. $7.00 (California lawyers add 42¢ tax). 


THE ART OF SELECTING A JURY — Written for all 
jurisdictions — both civil and criminal — 21 chapters plus 5 
sections of questions. $12.00 (California lawyers add 72¢ tax). 


CHECKS MUST ACCOMPANY ORDERS, PARKER & SON, 
INC., P.O. BOX 22017, LOS ANGELES, CA 90022. 


— iew course 
Florida’s best bar review course 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Name 


Address 


Telephone (area code ____) 


The course the others imitate 


Law School Year graduated 


Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


A Diary is a must!! 


MAKE-YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e@ Reasonably priced at $23.00 
e Your name embossed in gold on 

the front cover at no extra charge 
e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 
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GOLF 
by the GULF! 


CONDOMINIUM 


IT’S NOT TOO 
EARLY TO START 

PLANNING YOUR 
Fully | AD INSERTION 


Golf Course. 70 MILES NORTH OF TAMPA 


FOR THE Advertisers Index 


Ace Industries, Inc. 396 
Altshuler Genealogical Service, Inc. 329 


Ss E PTE M B E R Automated Office Systems 382 
Bingham-Turner 


Bingham-Turner & Associates, Inc. 414 
a British Antique Importers 415 
& Associates, Inc. 


Callaghan & Company 332 
210 East Intendencia Street DIRECTORY ISSUE. Chemical Trust Company of Florida 337 
Pensacola, FL 32501 Commonwealth Land Title Ins. Co. 340 


(904) 438-1545 Corpex Banknote Company, Inc. 2nd Cover 


PSYCH-LEGAL ADS CLOSE JULY 1 7 Corporation Information 


Services. Inc. 3rd Cover 
SERVICES Crane & Company 


CT Corporation 
*Alternative Sentencing Plans Custom Management Systems, Inc. 
*Mental Health Evaluations Daytona Data Center 
*Evaluations & Rehabilitation Plans for : Empire Lithographers 
The Florida Bar Journal 


Excelsior-Legal Stationery Co., Inc. 
*Psychological Research Tallahassee, Florida 32301 Fiduciary Research, Inc. 
Reports prepared by: First American Title Ins. Co. 
Licensed Professionals in the fields of criminal Florida Corporation Supplies 
justice, psychology, and rehabilitation Florida Lawyers Diary & Manual 
Fogel & Associates, Inc. 
Government Liaison Services, Inc. 
Industrial Valley Title Ins. Co. 
Inter-City Testing & Consulting Corp. 
Inter-State Investigations and 
Consultants 
Investigative Services Corp. 
J. Fremon Jones, Ph.D. 
Josephson’s Bar Review Center 
Dr. George Kirkham and Associates, Inc. 
Lubin & Mincberg 
Locaters International 
Mattasons 
The Medical Quality Foundation 
Motor Car Accident Consultants, Inc. 
NaPatco, Inc. 
Nord Bar Review Course 
Numismatic Investments of Florida 
Parker & Son, Inc. 
Plantation Golf Resort 
Professional Management Support, Inc. 
Roy West Trust Corporation 
West Publishing Company 4th Cover 
Word Processing Exchange 412 


Motor Carrier Accident Consultants, Inc. 


specializes in assisting attorneys prepare for litigation concerning accidents involving trucks 
engaged in interstate and intrastate commerce. Motor carrier accidents are particularly vulnerable to 
large compensatory as well as alarmingly generous punitive damage awards by sympathetic jurors. 
Knowledgeable in both state and federal regulations, we understand the documents required by law. 
We address the issues of driver qualifications, driver's hours-of-service, condition of the vehicle and 
the many other vital records pertinent to a case. We zero in on key research and provide direction for 
the attorney who wishes to present the most favorable position for his client. We are prepared to 
assist either the plaintiff or defense. Our staff represents a total of 43 years experience in working 
with motor carrier safety. 


1921 Gunstock Drive, Stone Mountain, Georgia 30087, (404) 496-1802 
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“Over the past several years we have acquired the le 
ture in Florida. 


Our unequalled collection of leather top desks, chairs, conference 


the highest quality and competitively priced. 


The widest range of fabrics, wallcoverings, ‘carpeting and upholstery comp. 
English craftsmanship together with an unlimited choice of custom built furniture. 


In house interior designers can call on you and. assist in space planning and ¢ 
our company has to offer. 


main showroom 


(813) 921-2288 


Lawyer Listings 

Here’s a way to make your special abilities available to other lawyers for consulta- 
tion, association or referral of cases. 

An advertising section is being included in the annual directory issue of The Florida 
Bar Journal to be published in September 1984. This Lawyer Listings section will 
provide space to present your special abilities and background as a quick reference for 
other lawyers or members of the public who use the directory. 


The listings may include: . and present associations pertinent to prac- 
e Name of individual lawyers or firm* tice of law, author or lecturer on legal topics, 
e Address, phone number honors and awards, etc. (Limited to 50 words) 
e Specific areas of practice Firms—Areas of practice, years in existence, 
e Board certified areas (tax, civil trial) number of lawyers in firm, location of main and 
e Designation plan approved areas branch offices. (Limited to 50 words) 
e Biographical information: © Special abilities such as foreign language skills 

Individual lawyer—schools and degrees, past e Available for 


*7Tradenames may be used if they do not mislead and if they contain the name of the attorney. 


Listings are offered in 5 sizes only—1/12 page; 1/6 page; 1/4 page; 1/3 page; or full page. (Other ad sizes are 
available in other sections of the directory. Rate cards available upon request.) 


Cost (including typesetting): 
< ™ 1/12 page — 2% x 2% inches — $130 
\ iy | 1/6 page — 24% x 4% inches — $240 
Ky, \ HWA / 1/4 page — 2% x 7% inches — $340 
/ / 1/3 page — 24 x 9!3/,, inches — $420 
\ j full page — 7 x 9!3/,, inches — $1,000 


SAMPLE PAGE LAYOUT 


Brown, Jones & Smith, P.A. 
123 Courthouse Sq., 
y : 3 Key West 33040 (305) 555-3333 
/ \ 


General civil and appellate prac- 
a / \ rs tice in all state and federal courts. 


: Corporation, Bankruptcy, Munici- 
\ pal, Probate and Real Estate Law. 


\ \ Firm has Spanish speaking law- 


\ yers. Firm established in 1959. 
Currently 20 lawyers. Offices 
maintained in Key West and Ft. 
Lauderdale. 


(3ZIS TWNLOV) GV AIdWVS 3DVd 


Copy Deadline: July 1, 1984 
PAYMENT MUST ACCOMPANY INSERTION. 
Take advantage of this opportunity to identify yourself and your special ability. Complete the listing 
form below and return with your check today to: 
The Florida Bar Journal Tallahassee, FL 32301 Directory Lawyer Listings 

Please use typewriter 


Ad size desired: O 1/12 page O 1/6 page O 1/4 page O 1/3 page O full page 
(Use additional sheets if necessary.) 


Name as you want it to appear in listing 


Address 
Telephone number 


Areas of practice, certification or designation 
Biographical or firm information (50 words or less) 


Areas of practice, abilities 


Available for: 
(Enclose check payable to The Florida Bar Journal) 


416 THE FLORIDA BAR JOURNAL/ JUNE 1984 


— 


tape winding you you've “got 

friend at Corporation Services. 

‘We specialize in cutting red tape. We are a 
firm dedicated to providing you in Florida or FAS 
with personal service to expedite your needs. = Call toll free in 
Tallahassee location assures you. prompt 222-9171 if 

Nobody is more to handle your 

_ business than we are. We offer INSTACORP 


one-day service for the preparation 


In the Dark Ages, property disputes 
were most often settled out of court. 
And the decision was usually based on 
the strength of one’s army, rather than 
the strength of one’s case. Of course, the 
law has come a long way since then. 
But you can still find yourself at the 
mercy of a legal anachronism today. 
Like a computer-assisted research 
system that’s not state of the art. 

That can be the case if you're still 
using LEXIS® At WESTLAW?’ we 
want you to realize that computer- 
assisted legal research has changed a lot. 
Only WESTLAW has kept pace with 
those changes. Here’s how we've done it. 

New studies have shown that full 
text plus manual indexing produces 
significantly better results than full text 
alone. And only WESTLAW has Full 
Text Plus. LEXIS offers only full text. 

WESTLAW’S Full Text Plus also 
has editorial features — synopses, 
headnotes, digest topics and key 
numbers — added to each case. So if one 
of your search terms appears in an 
editorial feature but not in the opinion, 
you'll still find the case on WESTLAW. 

After reading a case, you can quickly 
switch to WESTLAW’S Insta-Cite™ 
database for an appeals history. 
Insta-Cite gives you extremely current 
information concerning the validity 
of your cases. 

Advanced technology, however, is 
only as good as the people who back it 
up. And WESTLAW is backed by 
lawyer editors, legally trained account 
representatives, computer programmers, 
customer support teams and West 
Publishing Company’s history of service 
to the legal profession. Call or write for 
more information on WESTLAW today. 


KEEPING PACE WITH 
THE LEGAL MIND. 


Call Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Company, P.O. Box 43526, St. Paul MN 55164 
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